
STATE OF NEW MEXICO 

COUNTY OF SANTA FE 

FIRST JUDICIAL DISTRICT COURT 

DOMINICK MORA-SOLIS; GABRIEL 

MIERA; GERALD WILSON; NARENDRA 

CHAND; FERNANDO AZOFEIFA; EDWARD 

CHAVEZ; LEISHA HENDERSON; VINCENT 

MARTIN; JAMES PEREZ; JACOB PRATT; 

JOHN RING; JESSICA MELENDREZ; 

JOSEPH TORREZ; JUSTIN CASEY; LINDA 

HENNING; MICHAEL ARMENDARIZ; 

DONNA ROMERO; TERESA KINCAID; and 

JOHN DOE PLAINTIFFS 1-20, 

Plaintiffs, 

v. No.     

STATE OF NEW MEXICO and NEW MEXICO 

CORRECTIONS DEPARTMENT; ALISHA 

TAFOYA LUCERO, in her individual and official 

capacities; WENCE ASONGANYI, in his 

individual and official capacities; ORION 

STRADFORD, in his individual and official 

capacities; STEVE MADRID, in his individual and 

official capacities; JOHN DOES 1-10 (Employees, 

Staff and Agents of New Mexico Corrections 

Department) in their individual and official 

capacities; 

Defendants. 

PETITION FOR DECLARATORY RELIEF AND 

TEMPORARY RESTARINING ORDER 

COMES NOW, PLAINTIFFS by and through their attorneys Collins & Collins, P.C. 

(Parrish Collins), bring this action for declaratory relief under Declaratory Judgment Act., 

NMSA 1978 § 44-6-1 et seq. and a preliminary injunctive relief under NMRA, Rule 1-066.  For 

their cause of action state as follows: 

FILED  1st JUDICIAL DISTRICT COURT 
Santa Fe County 

5/20/2021 8:54 AM 
KATHLEEN VIGIL CLERK OF THE COURT 

Jorge Montes

D-101-CV-2021-01160

Case assigned to Mathew, Francis J.

Collins & Collins, P.C.

https://www.collinsattorneys.com/


I. PARTIES 

A. PLAINTIFFS 

1. Dominic Mora Solis is currently in the custody of NMCD and housed at Central 

New Mexico Correctional Facility (CNMCF) in the Long-Term Care Unit (LTCU). 

2. Gabriel Miera is currently in the custody of NMCD and housed at Central New 

Mexico Correctional Facility (CNMCF). 

3. Gerald Wilson is currently in the custody of NMCD and housed at Northwest 

New Mexico Correctional Facility (NMMCF). 

4. Narendra Chand is currently in the custody of NMCD and is housed at Northeast 

New Mexico Correctional Facility (NENMCF). 

5. Fernando Azofeifa is currently in the custody of NMCD and housed at Northeast 

New Mexico Correctional Facility (NENMCF). 

6. Edward Chavez is currently in the custody of NMCD and housed at Northeast  

New Mexico Correctional Facility (NENMCF). 

7.  Leisha Henderson is currently in the custody of NMCD and housed at Spring 

Correctional Center (SCC). 

8. Vincent Martin is currently in the custody of NMCD and housed at Lea County 

Correctional Facility (LCCF). 

9. James Perez is currently in the custody of NMCD and housed at Southern New 

Mexico Correctional Facility (SNMCF). 

10. Jacob Pratt is currently in the custody of NMCD and housed at Central New 

Mexico Correctional Facility (CNMCF) in the Long-Term Care Unit (LTCU). 
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11. John Ring is currently in the custody of NMCD and housed at the Northeast New 

Mexico Correctional Facility (NENMCF). 

12. Jessica Melendrez is currently incarcerated at the Springer Correctional Center 

(SCC).  

13. Joseph Torrez is currently incarcerated at Northeast New Mexico Correctional  

Facility (NENMCF). 

14. Justin Casey is currently incarcerated at the Southern New Mexico Correctional 

Facility (SNMCF). 

15. Linda Henning is currently incarcerated at the Western New Mexico Correctional 

Facility (WNMCF). 

16. Michael Armendariz is currently incarcerated at the Central New Mexico 

Correctional Facility (CNMCF). 

17. Donna Romero is currently incarcerated at Western New Mexico Correctional 

Facility (WNMCF). 

18. Teresa Kincaid is currently incarcerated at Western New Mexico Correctional 

Facility (WNMCF). 

B. NEW MEXICO CORRECTIONS DEPARTMENT (NMCD) 

12. DEFENDANTS NEW MEXICO CORRECTIONS DEPARTMENT (NMCD) 

and all NMCD correctional facilities are entities of the State of New Mexico.   

13. NMCD retains ultimate authority and responsibility over all NMCD facilities in 

accordance with NMCD rules, policies, and procedures. 

14. At all material times, NMCD acted through its respective officers, directors, 

employees, agents, or apparent agents. 
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15. ALISHA TAFOYA LUCERO is the Secretary of Corrections for the State of New 

Mexico. 

16. WENCE ASONGANYI is Health Services Administrator for NMCD and was 

preceded by DAVID SELVAGE.  

17. Serving Health Services Administrators maintain direct clinical oversight of 

independent contractors, ensuring that contractors are providing adequate care to NMCD inmates 

at all NMCD facilities.    

18. ORION STRADFORD is the Bureau Chief, Internal Audits and Standards 

Compliance at State of New Mexico.   

19. The NMCD Bureau Chiefs are responsible for monitoring the work of 

independent contractors, including medical contractors, and acts as NMCD’s supervisor of these 

independent contractors. 

20. STEVE MADRID, Grievance Appeals Manager, was at times relevant to this 

Complaint, as the individual acting on behalf of NMCD in charge of the NMCD Grievance 

Process, including the appellate process.   

21. Individuals in charge of NMCD’s Grievance Process serve as gatekeepers 

between inmates and their access to adequate healthcare.   

22. As gatekeepers, Mr. Madrid and others overseeing the NMCD grievance process, 

do not responsibly, fairly, or objectively manage the grievance process. 

23. Due to the many NMCD abuses and the deliberately obstructive design, 

implementation and management of the grievance system, inmates have no way of accessing 

necessary, proper, and competent medical care from NMCD medical contractors or outside 

medical providers.  
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II. JURISDICTION AND VENUE 

 

24. All acts complained of herein occurred within NMCD facilities throughout the 

State of New Mexico. 

25. PLAINTIFFS have exhausted administrative remedies under N.M. Stat. Ann. § 

33-2-11.   

26. Jurisdiction and venue are proper under N.M. Const. art. VI, § 13, N.M. Stat. 

Ann. § 12-8-8 and N.M. Stat. Ann. § 33-2-11.   

III. STATEMENT OF FACTS 

A. NMCD Duties  

27. NMCD has a duty to provide for the health and safety of NMCD inmates which 

includes the constitutional duty to provide necessary and proper medical care.   

28. A proper functional medical grievance process serves the purpose of insuring 

necessary and proper medical care to NMCD inmates.  

29. N.M. Stat. Ann. § 33-2-11 requires the exhaustion of administrative remedies 

which in this case means exhaustion of the medical grievance process.   

30. The inmate grievance process is set forth in NMCD Policy CD 150500 

(PLAINTIFFS’ EXHIBIT 1), (PLAINTIFFS’ EXHBITS will hereinafter be referred to as 

PEX), CD 150501 (PEX 2), Form CD-150501.1 (PEX 3), Form CD-150501.2 (PEX 4) and 

Form CD-150501.3 (PEX 5).  

31. NMCD Policy CD 150500 applies to all inmate grievances including medical 

grievances. 
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32. Despite the ruse of a functional grievance process embodied by NMCD Policy 

CD 150500, there is no functional medical grievance process, making exhaustion of the medical 

grievance process virtually impossible as will be seen below.   

33. NMCD facility grievance officers serve also as facility disciplinary officers.   

34. Exercise of inmate rights and duties to exhaust the medical grievance process 

exposes inmates to retaliation and harm at the hands of NMCD and those individuals directly 

responsible at the facility level for the administration of the medical grievance and disciplinary 

processes. 

B. Obstruction of The Medical Grievance Process 

35. NMCD is responsible for contracting of medical services for all NMCD facilities, 

including NMCD correctional facilities.  

36. Defendant State of New Mexico by the terms of GENERAL SERVICES 

CONTRACT #16-770-1300-0097 (CGSC) authorized CENTURION CORRECTIONAL 

HEALTHCARE OF NEW MEXICO, LLC (CCH) to provide medical care to all inmates housed 

in all NMCD correctional facilities, for the period of June 2016 to November 2019. 

37. By the terms of PROFESSIONAL SERVICES CONTRACT # 20-770-1200-0043 

(WPSC) Defendant State of New Mexico contracted WEXFORD HEALTH SERVICES, INC. 

on October 25, 2019 to provide medical care to NMCD inmates. 

38. NMCD has a duty to ensure that the medical facilities are operated reasonably, 

safely, and competently, within all NMCD correctional facilities. 

39. NMCD maintained authority over its medical contractors.      

40. NMCD has the authority to terminate contracts with independent contractors with 

or without cause. 
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41. NMCD can intercede on behalf of NMCD inmates if independent medical 

contractors are not providing adequate and necessary medical care for NMCD inmates. 

42. NMCD DEFENDANTS can intercede on behalf of an inmate to act on a medical 

grievance.   

43. NMCD has a duty to intercede on behalf of an inmate to properly address medical 

grievances to protect inmates from medical harm.    

44. NMCD DEFENDANTS do not intercede to protect inmates from grossly 

negligent, reckless, and deliberately indifferent failure to provide medical care by its medical 

contractors.    

45. Rather, NMCD conspires with its medical contractors to deny proper medical care 

to NMCD inmates. 

46. NMCD’s deliberately dysfunctional and broken medical grievance system is the 

conspiratorial means by which NMCD and its medical contractors deny inmates appropriate 

medical care. 

47. NMCD’s medical grievance system is used not for the protection of inmates’ 

medical rights but as a weapon to prevent inmates from both receiving proper medical care and 

to deny inmates access to the courts for the consequent medical harm. 

48. NMCD is solely responsible for the medical grievance process. 

49. NMCD routinely ignores medical grievances. 

50. NMCD routinely conceals and/or destroys medical grievances. 

51. NMCD routinely fails to process medical grievances correctly. 

52. NMCD refuses grievance forms to inmates. 
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53. NMCD refuses copies of grievances to inmates to conceal NMCD’s obstruction 

of the grievance process and the destruction of medical grievances. 

54. Counsel for PLAINTIFFS filed their first lawsuit against NMCD on January 4, 

2018.  Two additional medical negligence lawsuits were filed in 2018 and eleven more in 2019 

against NMCD and Centurion.     

55. Prior to filing of these lawsuits, all grievances forms including informal 

complaints were in triplicate allowing copies to inmates.    

56. At some time soon after the above-referenced litigation commenced on said 

lawsuits, the grievance forms were no longer provided in triplicate form.  Inmates could no 

longer keep their triplicate copy of medical grievances.    

57. Subsequent to the discontinuation of triplicate copies of medical grievances, 

inmates could no longer obtain copies of their grievances without obtaining copies through 

NMCD staff and paying for the copies. 

58. The inmates are reportedly charged $.50 (50 cents) per copy. 

59. Inmate wages can be as low as $0.10 (10 cents) per hour.   

60. It has been reported by inmates that copies of medical grievances have been 

denied them even when they offer to pay for copies.     

61. Since that time, NMCD has refused and continues to refuse to provide copies of 

medical grievances to inmates which then forms the basis for fraudulent pleadings with the 

courts. 

62. Once inmates or their estates file medical negligence lawsuits, NMCD and its 

medical contractors invariably then file motions to dismiss (MTD) and motions for summary 

judgment (MSJ) alleging failure to exhaust administrative remedies.   
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63. Included among the many MTDs and MSJs filed by NMCD alleging failure to 

exhaust administrative remedies through the NMCD grievance process is a falsified MSJ filed in 

the case of Gerald Wilson v. Centurion Correctional Healthcare, et al, D-101-CV-2019-00691, 

alleging Mr. Wilson had not filed medical grievances.     

64. As a result, Mr. Wilson through counsel was compelled to file a MOTION FOR 

DEFAULT BASED ON DISCOVERY ABUSE AND RULE 11 VIOLATIONS. (PEX 6) 

65. Upon being discovered in their fraud on Mr. Wilson and the Court, NMCD filed 

its NOTICE OF WITHDRAWAL OF THEIR MOTION FOR SUMMARY JUDGMENT 

BASED ON PLAINTIFF’S FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES. (PEX 

7) 

66. Refusal to provide copies of grievances allows NMCD to ignore, conceal and 

destroy medical grievances.  

67. Upon information and belief formed by expansive discovery on the matter, not a 

single medical grievance was found in favor of a NMCD inmate during the 3-year term of the 

General Services Contract between CCH and NMCD from June 2016 to November 2019.   

68. American Correctional Association (ACA) audits show that no grievances were 

found in favor of inmates for the period from June 2016 to November 2019.  (PEX 8) 

69. There is one aberrant ACA audit from WNMCF showing that 29 of 29 inmate 

medical grievances were found in favor of inmates.  (PEX 9).  This seems to be an error in 

reporting, and it is more likely that 29 of 29 were found against inmates.   

70. Counsel for PLAINTIFFS have issued updated Inspection of Public Records Act 

(IPRA) requests for ACA audits but has not received them.   
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71. Counsel for PLAINTIFFS was told by NMCD IPRA office that the ACA audits 

were not done but would be done in a few months.  

72. NMCD IPRA office requested that Counsel for PLAINTIFFS issue a new IPRA 

in a few months.  

73. A new IPRA was issued on March 30, 2021 requesting the ACA audits to 

determine if any medical grievances had been found in favor of an inmate since the last batch of 

ACA audits showing that none had been found in favor of an inmate other than the aberrant 

ACA audit from WNMCF. (PEX 10) 

74. STEVE MADRID, Grievance Manager Administrator, is not a trained medical 

professional.   

75. At the facility level, medical grievances must be turned in to a grievance officer. 

76. Grievance officers have no medical training.   

77. Worse, grievance officers serve also as disciplinary officers.  

78. No medical professionals are involved in the medical grievance procedure at any 

stage.  

79. In addition to also serving as disciplinary officers, grievance officers are 

correctional guards and often have a severely adverse relationship to inmates seeking to utilize 

the medical grievance process.  This is written into the policy:  

b. The Institution Grievance Officer will log the Inmate Informal Complaint on 

the Informal Complaint Tracking Log (CD-150501.D) then forward the Inmate 

Informal Complaint to the Unit Manager, Chief of Security, or Institution’s 

designee in charge of the informal resolution. If the Informal Complaint relates to 

the actions or decisions of the inmate’s Unit Manager, the Informal Complaint is 

forwarded to another Unit Manager or designee for informal resolution.   

PEX 2, p. 1, ⁋ A(1)(b).  
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C. Denial of Legal Assistance with Medical Grievances 

 

80. Inmates do not have the benefit of legal assistance in the preparation of 

grievances.  

81. There is a 5-day deadline on the filing of medical grievances, as with all 

grievances: 

a. The inmate shall first file an informal complaint using the Inmate Informal 

Complaint form (CD-150501.3) within five (5) working days from the date of the 

incident giving rise to the complaint. The inmate shall explain in detail his or her 

complaint and address their complaint to the Institution Grievance Officer. 

NMCD Policy CD-150500 addresses the grievance process.   

PEX 2, p. 1.  ⁋ a.   

82. The 5-day deadline effectively constitutes a 5-day statute of limitations on inmate 

medical negligence lawsuits, nullifying the New Mexico Tort Claims Act’s (TCA) 90-day Tort 

Claims Notice requirement and the TCA’s two-year statute of limitations and the 3-year statute 

of limitations on civil rights claims under 42 U.S.C. § 1983.   

83. Due to the procedure for setting up calls with attorneys on secure attorney lines, 

inmates cannot possibly obtain attorney assistance within the 5-day deadline governing the 

process. 

84. Instead, NMCD policy provides that if an inmate needs assistance, the inmate 

may use another inmate for that assistance.  

"7. Inmates requiring aid in completing the grievance form may be assisted by 

another inmate."   

PEX 2, p. 2, ⁋ 7.   

85. Although there is no prohibition on attorney assistance, NMCD does not allow 

attorney assistance.   
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86. Instead, NMCD requires that attorneys be present with the inmate at the facility to 

prepare the grievance which must be, by NMCD’s de facto requirements, completed in the 

inmate’s own writing.   

87. This makes attorney assistance with the medical grievance process virtually 

impossible which has been exacerbated further by the COVID-19 ban on attorney visitation.   

88. Counsel for PLAINTIFFS have filed numerous grievances on behalf of inmates 

both before and after the COVID-19 pandemic began.     

89. In most cases, NMCD simply does not respond to or even acknowledge medical 

grievances filed by Counsel for PLAINTIFFS on behalf of inmates.   

90. In the few cases where NMCD did respond, NMCD flatly refused the grievances, 

stating that attorney submission of grievances is not allowed.   

91. In anticipation of NMCD’s refusal, Counsel for PLAINTIFFS during phone calls 

with inmates instructs inmates to file the grievances which is noted in the grievances issued 

directly to NMCD by Counsel.   

92. It is anticipated that those grievances filed by inmates upon the instruction of 

Counsel will be missing from the NMCD grievance files when it comes time for NMCD to file 

its MTDs and/or MSJs for failure to exhaust administrative remedies.   

93. In the few cases where the above-mentioned grievances filed by inmates have not 

been destroyed or otherwise concealed, NMCD undoubtedly will allege the grievances in some 

were not filed within the 5-day deadline, which of course has been precipitated by the refusal of 

NMCD to allow secure attorney client calls with the inmates in a timely manner. 

94. Inmates are not allowed to call attorneys on an attorney line, instead being forced 

to call on recorded lines to reach an attorney on a call for which the inmates must pay.   
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95. Inmates much choose between giving up their right to counsel completely or 

waive their attorney client privilege and potentially face retaliation from NMCD staff for 

discussions on recorded calls to attorneys.   

96. Upon contact by inmates on the recorded line, Counsel for Plaintiff explains that 

the calls are recorded, and that Counsel will set up a call to discuss their possible medical 

negligence claims.  Counsel is then forced to wait weeks at a time to get the secure confidential 

call.   

97. Calling on recorded lines creates several problems including, but not limited to, 

potential waiver of attorney client confidentiality, breach of medical privacy, and exposure to 

retaliation.   

98. There have been occasions when Counsel for PLAINTIFFS was unable to speak 

to an inmate for a week or more.   

99. Inmates are prevented from speaking with attorneys until the 5-day deadline for 

filing an informal complaint has passed.   

100. These delays are deliberate and intentional with the purpose of denying inmate’s 

access to the grievance process and ultimately access to the courts. 

D. Failure to Provide Guidance on Grievance Process 

 

101. NMCD routinely refuses to provide guidance on the grievance process and/or 

provides misleading guidance. 

102. Instead, NMCD policy provides that an inmate can seek assistance from another 

inmate which is doubly offensive in light of the aforementioned refusal and obstruction of 

attorney assistance.   
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103. The grievance officers have a duty to provide information on how to file 

grievances: 

H. Grievance Officer – Investigation and Report Administrative Responsibilities: 

1)  Grievance Officers will provide informational assistance to the inmate 

as to the proper grievance processes. 

 

PEX 2, p. 7, ⁋⁋ H, H1. 

104. They often do not provide assistance and when they do provide the assistance, it 

is almost certainly deliberately wrong or misleading.   

105. The Legal Access Monitor is supposed to provide assistance to inmates in access 

to the courts which by the terms of NMCD policies necessitates assistance with the grievance 

process.   

106. There is supposed to be a Legal Access Monitor at each facility.   

107. Upon information and belief, there are no Legal Access Monitors at any NMCD 

facility.     

E. NMCD Violations of its Own Grievance Process 

108. Above and beyond the patent inference with, obstruction of and fraudulent 

pleadings on the grievance process, and denial of access to legal counsel or other meaningful 

assistance with the grievance process, NMCD violates numerous other provisions of its own 

procedure and process. 

109. CD-150500 states that no employees that are a party to a grievance may 

participate in the grievance:  

3. No inmate or employee who is named in the grievance shall participate in any 

capacity in the investigation or resolution of the grievance, except as may be 

required and only to the extent required as the grievant, the subject of a grievance 

or a witness. Neither the institutional Grievance Officer nor Administrator shall 

act in such a capacity when they are the subject of a grievance or a witness to an 

incident resulting in a grievance. 

Collins & Collins, P.C.



PEX 1, p. 4, ⁋ C(3).   

110. This provision, according to many inmates, is routinely violated with the very 

NMCD staff that are subject to grievances participating in and monitoring the process.  

111. This puts inmates at high risk of retaliation for filing grievances.  

112. Numerous inmates have reported retaliation for filing medical grievances 

including segregation and assignment to the Sindicato Nuevo Mexico (SNM) unit where they 

have very few rights and little access to the grievance process and/or assistance with compliance 

with the grievance process requirements.   

113. This problem is compounded by the fact that the grievance officers also serve as 

disciplinary officers.   

114.  Correctional guards may also serve as grievance officers while being a subject of 

the grievances filed by inmates.   

115. Those same guards may also serve at the same time as disciplinary officers which 

subjects the grieving inmate to retaliation, which is rather routine according to inmate reporting.   

116. This NMCD practice is a very strong deterrent to inmates filing medical 

grievances for fear of retaliation.   

117. The same pattern illustrated above with potential retaliation has been reported in 

relation to health service requests (sick calls).    

F. NMCD Violations of Grievance Time Constraints 

118. CD-150500 sets forth numerous time constraints upon NMCD in addressing 

grievances.  These time constraints are routinely violated.   

H. Time Constraints: 

1. Grievances shall be processed in a timely manner. No more than 90 working 

days will pass from the filing of a grievance by an inmate to the appeal decision. 

The exception to this is a PREA grievance. A PREA grievance must be completed 
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within ninety (90) days of submission. An extension of time may be requested to 

respond, of up to seventy (70) days, with documentation showing the need if the 

normal period for response is insufficient to make an appropriate decision. 

Computation of the 90-day time period shall not include time consumed by 

inmates in preparing any administrative appeal. 

2. The time-period will begin when the grievance has been properly filed with the 

Grievance Officer. 

3. Responses will be made within fixed time limits at every level of review, as 

specified in CD- 150501. 

4. In the event the grievance is not disposed of within the specified time limits, 

the inmate shall be deemed to have exhausted administrative remedies for that 

specific complaint. The grievance is not automatically granted.  

PEX 1, p. 7, ⁋ H 1-4.    

119. NMCD is equally disdainful of the timelines on appeals:   

D. Appeal Process: 

1. If an inmate is not satisfied with the decision of the Warden or his or her 

designee, the inmate may appeal that decision to the Office of the Secretary of 

Corrections within five (5) working days of receiving the decision from the 

Warden or his or her designee. 

PEX 2, p. 5, ⁋ D1.  

120. Upon information and belief, it is doubtful that NMCD will be able to present a 

single medical grievance where the deadlines above have been met.   

121. There are other deadlines that NMCD does not respect and according to inmate 

reporting are rarely if ever met on medical grievances including the following provisions:   

A. Inmate’s Responsibility: 

1. Before using the formal grievance procedure, an inmate is expected to attempt 

to resolve the grievance or particular area of concern informally through 

discussion with the person or persons responsible for the incident, giving rise to 

the complaint. The agency shall not require an inmate to use any informal 

grievance process or to otherwise attempt to resolve with staff, an alleged incident 

of sexual abuse or sexual harassment. 

a. The inmate shall first file an informal complaint using the Inmate 

Informal Complaint form (CD-150501.3) within five (5) working days 

from the date of the incident giving rise to the complaint. The inmate shall 
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explain in detail his or her complaint and address their complaint to the 

Institution Grievance Officer. 

b. The Institution Grievance Officer will log the Inmate Informal 

Complaint on the Informal Complaint Tracking Log (CD-150501.D) then 

forward the Inmate Informal Complaint to the Unit Manager, Chief of 

Security, or Institution’s designee in charge of the informal resolution. If 

the Informal Complaint relates to the actions or decisions of the inmate’s 

Unit Manager, the Informal Complaint is forwarded to another Unit 

Manager or designee for informal resolution. 

2. The Unit Manager, Chief of Security, or Institution’s designee who is 

designated to respond to the Inmate Informal Complaint will make every effort to 

resolve the Informal Complaint within five (5) working days from receipt of the 

Informal Complaint. The response to the Informal Complaint will be documented 

on the form (CD-150501.3). A copy of the written response is given to the inmate. 

3. If the inmate is not satisfied with the response to the Informal Complaint, it is 

the inmate’s responsibility to initiate a formal grievance using the Inmate 

Grievance Form (CD-150501.1) within five (5) working days after receiving 

response to the Informal Complaint. 

PEX 1, p.1, ⁋ A 1-3.   

122. The routine violation of deadlines coupled with routine failure to respond to 

medical grievances serves to further confuse and obstruct inmate exercise of their rights and 

duties to complete the medical grievance process.   

 

G. Denial of Forms for Inmate Grievances 

 

123. One provision that is regularly violated by NMCD is to deny inmates the forms 

necessary to begin the grievance process. 

124. NMCD policy requires that necessary forms be provided to inmates:   

Inmate Grievance Forms will be readily available to inmates in accessible 

locations within the institution. 

 

PEX 2, p. 1, ⁋ 3(a).  

 

125. In the case of an inmate with untreated cancer, an NMCD contractor placed her in 

segregation for complaining about her health and refused to provide grievance forms even after 
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the inmate was released from segregation providing them only once the 5-day grievance filing 

deadline had expired.   A Tort Claims Notice was issued along with a grievance by Counsel.  

NMCD did not respond at all.    

126. Several other inmates were placed in segregation with the inmates suffering 

cancer.  They too reported that they were refused grievance forms while in segregation. 

127. In addition to the patent violations of the NMCD’s own policy, there are traps for 

inmates every step of the way geared toward the denial of access to the medical grievance 

process, appropriate medical care, and any legal recourse for failure to provide medical care. 

128. This includes the provision in CD 15-150501 that requires the inmates to submit 

grievances to the Institution Grievance officer: 

c. The Inmate Grievance form (CD-150501.1) is submitted to the Institution 

Grievance Officer by depositing the form(s) in an institutional mailbox where 

grievances will be collected on a weekly basis, a designated Grievance Box, or by 

delivering it in person to the Grievance Officer. Copies of grievances sent to 

persons other than the Institutional Grievance Officer will be considered 

informational copies only, not requiring a response. 

 

PEX 2, pp. 1-2, ⁋ 3(c). 

129. As with all things, NMCD and/or its contractors play games with even this as 

addressed above with the inmate with untreated cancer.   

130. In addition, Counsel for PLAINTIFFS visited NWNMCF on January 8, 2020 for 

the very purpose of assisting inmates with their medical grievances.  Grievances were properly 

prepared and handed to the legal liaison who directed Counsel to give them to him.  The 

grievance officer then refused the grievances from the legal liaison because they were not 

delivered directly to him or her.  (PEX 11) 

 

Collins & Collins, P.C.



H. Deliberately Vague, Confusing and Conflicting Grievance Policies 

 

131. NMCD CD 150500, 150501 and the accompanying forms have numerous vague, 

confusing, and conflicting provisions which serve as traps to inmates.  The traps are intentionally 

designed to prevent inmates from complying with the policy’s byzantine and shifting rules. 

132. For instance, the policy states that if the informal complaint is not answered by 

NMCD, the inmate “may” file a formal complaint.  The language does not say “must” file a 

formal complaint: 

4. If the Inmate has not received a response to the Informal Complaint within ten 

(10) working days after submitting the Informal Complaint, the inmate may 

proceed to initiate a formal grievance. In this case, the inmate should state on the 

Inmate Grievance form that no response to the Informal Complaint was received. 

  

PEX 2, p. 2 ⁋ A(4), [emphasis supplied].  

 

133. NMCD then takes the position in court that the inmate “must” file the formal 

complaint.   

134. CD-150500 (H) states that if the grievance process is not disposed of within the 

specified times limits, then the inmate has exhausted the process:  

4. In the event the grievance is not disposed of within the specified time limits, 

the inmate shall be deemed to have exhausted administrative remedies for that 

specific complaint. The grievance is not automatically granted. 

 

PEX 1, p. 7, ⁋ H(4).  

 

135. This provision is particularly problematic since it suggests to inmates, and even to 

their attorneys if they are allowed to contact one, that the many violations of time constraints by 

NMCD in the grievance process set forth above would result in a finding of exhaustion of the 

process for the inmate.  However, NMCD takes the exact opposite position once lawsuits are 

filed.   
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136. In fact, NMCD rarely if ever abides by the time constraints which would suggest 

by the terms of CD-150500 (H)(4) that every informal complaint that receives no response, 

including those that are destroyed, has met the exhaustion requirements.   

137. Yet, NMCD invariably files Motions for Summary Judgment and/or Motions to 

Dismiss for failure to exhaust the grievance process n every medical negligence case in Counsel 

for Plaintiff’s experience with medical negligence cases against NMCD and its medical 

contractors.  

138. The confusion continues through the appellate process requirements which again 

uses the term “may” and not “must”:   

D. Appeal Process:  

1. If an inmate is not satisfied with the decision of the Warden or his or 

her designee, the inmate may appeal that decision to the Office of the 

Secretary of Corrections within five (5) working days of receiving the 

decision from the Warden or his or her designee.  

 

PEX 2, p.5 ⁋ D, [emphasis supplied].  

 

139. In addition to the vague, confusing, poorly written, and presumably intentionally 

misleading provisions in the grievance policy, the forms themselves are inaccurate, misleading, 

and contradictory to other provisions in the policy. 

140. The written instruction for the informal complaint state that the complaint must be 

turned over to the grievance officer.   

a. The inmate shall first file an informal complaint using the Inmate Informal 

Complaint form (CD-150501.3) within five (5) working days from the date of the 

incident giving rise to the complaint. The inmate shall explain in detail his or her 

complaint and address their complaint to the Institution Grievance Officer. 

 

PEX 2, p. 1, ¶A(1)(a), [emphasis supplied]. 

141. However, the informal complaint form suggests that the form must be turned into 

the “Unit Manager/Chief of Security/Designee”.   PEX 5, p. 1.  
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142.  In addition, the informal complaint form states, like the policies above, that "If 

this informal complaint could not be resolved, the inmate may pursue a formal grievance within 

5 working days of the date of resolution." PEX 5, p. 1 [emphasis supplied].   

143. The informal complaint form does not say that the inmate must file a formal 

grievance to exhaust.   

144. In addition to the confusing and misleading substance of the form, the form states 

that the informal complaint must be turned over to the “Unit Manager/Chief of 

Security/Designee” which creates substantial risks of retaliation and violates NMCD’s policy 

regarding the confidentiality of grievances.   

145. Once the Unit Manager, Chief of Security and Designees (which is undefined in 

the policy) are all aware of the grievance, there is a substantial risk that other staff will learn 

resulting in risks of retaliation which is routinely suffered by inmates according to inmate 

reporting.   

146. There is also an “Inmate 5-Day Notice of Receipt of Grievance”.  PEX 4, p 1. 

147. Inmate 5-Day Notice of Receipt of Grievance has no instructions whatsoever.  It 

most definitely does not suggest that a formal grievance must be filed by a particular deadline. 

148. The formal grievance form PEX 3, p. 1 entitled “INMATE GRIEVANCE” is 

equally problematic.   

149. The formal grievance form includes “STEP 4 – Decision of Warden/Designee”.  

PEX 3, p.2. 

150. The Warden has the option of checking one of these boxes on the formal 

grievance form: “Denied ( ) Granted ( ) Dismissed ( ) Resolved ( ) Referred ( )”.    
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151. The formal grievance form is to be returned to the grievance officer for 

processing.   

152. The formal grievance form then has a section entitled “STEP 5 – Departmental 

Appeal”.  PEX 3, p. 2.  However, there are no instructions here either that in any way suggest 

that an inmate must file an appeal, or any deadline related to this requirement.   

153. The misleading and deceptive instructions in NMCD policy and forms render the 

medical grievance process de facto unavailable.   

154. A trained attorney would be hard-pressed to unravel the many contradictory 

provisions in NMCD while largely uneducated inmates must do so with no legal assistance at all 

instead relying on a fellow equally uneducated inmate if even this is allowed.   

155. The intentionally vague, confusing, and contradictory instructions on the 

grievance process render the medical grievance process unavailable. 

156. Failure to respond to grievances in a timely way or in most cases at all renders the 

medical grievance process unavailable.   

I. Avoidance, Refusal and Destruction of Inmate Grievances by Grievance Officers 

 

157. The Grievance Officer routinely violates the policy requiring notification of 

receipt of a grievance.    

5. The Grievance Officer shall notify the grievant of receipt of a grievance on an 

Inmate 5-Day Notice of Receipt of Formal Grievance form (CD-150501.1). 

  

PEX 2, p. 2, ⁋ A(5).  

 

158. In fact, the Grievance Officers actively avoid receipt of medical grievances even 

when prepared at the prison facility with the assistance of legal counsel using all the correct 

NMCD forms and following every instruction to the letter as best as counsel could determine.   
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159. Counsel visited NMNWCF in Grants, NM for the purpose of assisting several 

inmates with medical grievances.   

160. Despite the long distance and the many challenges of setting up face to face 

meetings with clients, this was done due to the pattern of obstruction, destruction, and 

concealment of grievances by NMCD and its contractors.    

161. Counsel hand delivered the grievances to Andrew Lucero, who was acting as 

legal liaison accompanying Counsel through the prison to his office in the interior for the inmate 

visits.   

162. Even then, NMCD and/or its contractor refused the grievances because the 

grievances were not provided directly to the Grievance Officer by counsel but rather to the legal 

liaison who took the grievances for the purpose of delivering them and did deliver them to the 

grievance office.  (PEX 11).  

163. The inmate must then use his or her best “legal judgment” without any guidance, 

legal or otherwise, in preparing the grievance to the arbitrary expectations of NMCD including 

filing one grievance per issue even when the issues are all interrelated and relevant to the 

underlying medical negligence and grievance thereon:   

8. The inmate must complete a separate grievance form for each issue grieved. 

The inmate must file an individual grievance even though the problem may be 

shared with other inmates. A group grievance will be returned to the first name on 

the list for compliance with this requirement. 

 

PEX 2, p. 2, ⁋A(8). 

 

164. Naturally, NMCD policy fails to explain what exactly this provision means or 

requires on the part of the inmate.   
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165. In fact, medical negligence by its very nature often involves multiple related 

medical issues.  Inmates are compelled to use medical and legal judgment to separate these 

issues to the satisfaction of non-legal and non-medical NMCD staff, agents and contractors.   

166. Failure to use proper legal judgment without assistance of counsel in the listing of 

grievances related to medical negligence will result in denial of the grievance, that is assuming it 

has not been destroyed:  

9. The inmate must state what reasonable relief is being requested as a solution to 

any grievance. Failure to do so will result in the grievance being returned to the 

inmate for completion. 

 

PEX 2, p. 2, ⁋A(9).  

 

167. The inmate must also ask for remedies such as financial compensation which 

cannot be addressed through the grievance process.   

168. Many inmates do not realize that the Prison Litigation Reform Act requires not 

just a request for financial relief but that the amount requested is the maximum that may ever be 

recovered in the event a lawsuit is filed and won.   

169. This leads to the absurd result that Counsel has taken to advising inmates to ask 

for $20 million dollars for each and every grievance no matter how trivial, in an abundance of 

caution.  

170. This caution is made necessary by the fact that even something trivial like a minor 

infection can and has turned tragic, severe, and even deadly under the watch of NMCD and its 

medical contractors.    

J. NMCD Refusal to Provide Grievance Forms 

 

171. NMCD often refuses to provide grievance forms to inmates. 
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172. As in the case of the inmate mentioned above with cancer, NMCD will go so far 

as to place an inmate in segregation to deny access to the medical grievance process.  

173. While in segregation, the inmate is denied access to grievance forms and access 

generally to the medical grievance process.  

174. Inmate reporting suggests that inmates are also denied access to counsel when 

placed in segregation.   

175. Refusal of grievance forms renders the medical grievance process unavailable.   

176. NMCD takes advantage of the exhaustion requirement under the Prison Litigation 

Reform Act and its New Mexico counterpart N.M. Stat. Ann. § 33-2-11. 

177. NMCD engages in misconduct to deny inmates access to the medical grievance 

process. 

178. NMCD does this for the very purpose of then filing fraudulent MSJs and MTDs 

for failure to exhaust.   

K. Retaliation for Filing Medical Grievances 

 

179. One area of critical concern which severely impacts the rights and duties of 

inmates to file grievances is the routine retaliation against inmates for filing grievances which is 

strictly forbidden:   

A. Inmates shall not be subject to retaliation, reprisal or discipline for the 

legitimate use of the grievance procedure.   

 

PEX 2, p. 8, ⁋ J(A).  

 

180.  Counsel for PLAINTIFFS have heard numerous reports of inmates who have 

been retaliated against for filing medical grievances including two clients in active litigation.  

Both clients, while in active litigation, were placed in segregation.  One of the inmates was 

placed in segregation for over one month and the other for 2 weeks for filing medical grievances.    
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181. Another client was placed in segregation for filing medical grievances for 

untreated cancer for which she was denied access to her UNMH oncologist from May 2020 to 

her release date on February 1, 2021. In addition, her incarceration was extended unlawfully 

numerous times all the while denying medical care because she was to be released soon.   

182. Inmates are under the threat of retaliation based upon subjective criteria: 

 

16. Inmates filing a false complaint will be subject to disciplinary action 

consistent with current disciplinary policy provisions. 

 

PEX 2, p. 3, ⁋ A(16). 

 

183. The determination of whether an inmate has filed a false medical grievance is 

made by non-medical personnel who are completely unqualified for such determinations and 

worse, often have conflicts of interest as the medical grievances implicate them.   

184. The determination of whether an inmate has filed a false medical grievance is 

made by grievance officers, who serve also disciplinary officers and guards. 

185. This is seen again in determinations of whether the inmate has misused or abused 

the grievance process:   

E. Misuse/Abuse of the Grievance Procedure:  

Inmates are prohibited from the misuse/abuse of the grievance system such as 

frivolous or multiple grievances. Inmates are not to use this procedure as a form 

of harassment against staff. Such grievances will be denied.  

 

Inmates using the grievance procedures to perpetrate the commission of a 

purposeful misconduct will be subject to disciplinary action consistent with 

current disciplinary policy provisions. 

 

PEX 2, p. 6, ⁋ (A). 

 

186. Thus, retaliation against inmates is included in written policy.   

187. For instance, the inmate with untreated cancer, filed grievances under the 

instruction of Counsel for many months in an attempt to obtain cancer treatment.   
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188. In the case of another inmate, Counsel likewise instructed her to continue to file 

medical grievances due to the failure to provide medical care for her worsening and poorly 

managed diabetes which has led to diabetic retinopathy, blindness and most recently, kidney 

failure.   

189. Counsel has sent numerous letters directly to NMCD’s Office of General Counsel 

attempting to obtain care for both inmates via NMCD’s legal department. (PEX 12) (collected 

DIL letters to NMCD).  These letters were met with the same indifference shown by the 

correctional staff and medical providers.  In short, no response was received from NMCD at all 

on these grievances.  Instead, the inmates were placed in segregation presumably for abuse of the 

grievance process.  

190. Inmates are also placed in segregation upon filing medical grievances under the 

pretense of protecting the inmate: 

15. Inmates shall be protected during the course of the grievance investigation, 

and may be placed in protective custody or transferred to any other facility per the 

inmate’s request or as deemed appropriate by the Administration.  

 

PEX 2, p. 3, ⁋ A(15). 

 

191. The 2 previous paragraphs reference grievances for sexual misconduct by staff.  

However, this provision seems to be utilized primarily to retaliate against inmates for filing 

medical grievances.   

192. This was the case with one inmate who had suffered severe spinal osteomyelitis 

and sepsis as a result of the gross medical neglect of Centurion Correctional Healthcare and 

NMCD.  Upon discharge from Christus St. Vincent Hospital after a 33-day hospital stay, the 

inmate was placed on shovel duty which caused him severe pain due to his permanently 

damaged spine.  Upon filing a grievance requesting that he be taken off hard labor and returned 
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to his previous position in the kitchen, the inmate was placed in segregation for 4 weeks.  (PEX 

13) 

L. Relocation of Inmates to Other Facilities  

 

193. Numerous inmates have reported the practice of NMCD of transferring inmates to 

another NMCD facility upon the filing of grievances, including medical grievances.  

194. The transfer of inmates to other facilities severely impairs the ability of the inmate 

to complete the grievance process. 

195. The transfer of inmates following the filing of a grievance is intended to deny 

inmates access to the grievance system. 

196. The transfer of inmates following the filing of a grievance is intended to deny 

inmates access to the courts on medical malpractice claims related to those medical grievances. 

M. Retaliation Renders the Grievance Process Unavailable 

 

197. Numerous inmates have reported fear of retaliation for filing grievances, 

including medical grievances.   

198. The retaliation has become so predictable and routine that Counsel for 

PLAINTIFFS has been compelled to inform inmates that the inmate may suffer retaliation for 

filing grievances and for even contacting Counsel.  This is done on the first calls with inmates as 

a matter of professional responsibility.  

199. In fact, Counsel for PLAINTIFFS were compelled to warn PLAINTIFFS in this 

case that there was a risk of retaliation for joining in this lawsuit.  (PEX 14). 

200. There are many inmates that are in such dire need of medical attention that they 

are willing to take the risks of retaliation for filing medical grievances.  
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201. It is not known how many inmates do not file legitimate and medically necessary 

medical grievances due to fear of retaliation.   

202. This places the health and safety of inmates in severe jeopardy.  

203. In fact, the fear of filing a medical grievance leads to delayed filing of medical 

grievances which, in the unlikely event that NMCD would actually handle the grievances 

appropriately, undoubtedly has severe health consequences for those that fail to exercise their 

rights the medical grievance process. 

204. Retaliation against inmates for filing grievances, and the fear thereof, renders the 

grievance system unavailable.   

N. Near Universal Denial of Medical Grievances 

 

205. There is near universal denial of medical grievances.   

206. The term “near” is used not because of evidence to the contrary that suggests that 

any medical grievances have been found in favor of an inmate since June 2016 but the 

entertainment of the possibility that a grievance might have been found in favor of an inmate.   

207. Counsel for PLAINTIFFS has been unable to identify one nor has NMCD during 

the course of expansive discovery on numerous filed medical negligence cases or through the 

IPRA process.  

208. When medical grievances are addressed, NMCD routinely and without medical 

justification, finds against inmates filing medical grievances. 

209. No medical justification can be given because there are no medical professionals 

involved in the medical grievance process.   

210. NMCD does not consult with objective medical experts in the review of medical 

grievances.   
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211. The decision of whether to substantiate a medical grievance is made by non-

medical NMCD personnel. 

212. From January 2016 through October 2018, according to American Correctional 

Association (ACA) audits which is the last data Counsel has in their possession, NMCD did not 

find in favor of a single NMCD inmate housed in any NMCD correctional facility. (PEX 8)  

213. There were no medical grievances found in favor of inmates despite the fact that 

there were – 72 medical deaths at NMCD facilities from January 1, 2016 to December 31, 2019.  

214. This number does not reflect the total number of medically related deaths because 

it includes only those deaths that occurred at NMCD facilities.   

215. The 72-figure does not include medically related inmate deaths that occur after 

transfer to an outside medical facility or upon release from prison in critical medical conditions 

and without access to medical care.   

216. Counsel for PLAINTIFFS alone have filed 17 lawsuits for gross medical 

negligence, recklessness and deliberately indifferent refusal of basic medical care to inmates 

including nine cases of spinal sepsis and/or osteomyelitis, two cases involving severe diabetic 

neglect leading to amputations, two for failure to provide Hepatitis C or Hepatitis B treatment 

leading to cirrhosis.   

217. All of these filed cases involved transfer to outside hospitals.   

218. Four of the cases lead to the death of the inmate.   

219. None of the four inmate deaths are included in the 72-figure above. 

220. Among those lawsuits filed, NMCD has filed MTDs or MSJs on every single one 

except for the deaths, which are outside both the PLRA and N.M. Stat. Ann. § 33-2-11 including 
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the aforementioned fraudulent MSJ upon which they were exposed, and their fraud reported to 

the Court.   

221. The “near” universal failure to find in favor of an inmate on a medical grievance 

is arbitrary and capricious.   

222. The “near” universal failure to find in favor of an inmate on a medical grievance 

renders the medical grievance process unavailable.   

O. NMCD Administrative Personnel are at the Root of NMCD Grievances Abuses 

 

223. DEFENDANT STEVE MADRID is instrumental in the denial of medical 

grievances.   

224. NMCD’s medical grievance abuses outlined above lead directly to the gross and 

reckless medical neglect of inmates, including PLAINTIFFS. 

225. NMCD’s medical grievance abuses create an unsafe environment at NMCD 

facilities for inmates who cannot obtain necessary and timely medical care through the medical 

grievance process or otherwise, which has led to innumerable serious and avoidable injuries to 

inmates and in far too many cases, to the death of inmates.     

226. NMCD, by and through its employees, staff and agents, know of the grave and 

dangerous medical conditions suffered by the inmates who have attempted to utilize the medical 

grievance process.   

227. NMCD, by and through its employees, staff and agents, know of unanswered 

medical grievances.  

228. NMCD is responsible for unanswered medical grievances. 
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229. NMCD, by and through its employees, staff, and agents, know of the destruction 

and concealment of medical grievances.  In fact, the destruction and concealment of medical 

grievances serves the purpose of allowing the aforementioned fraudulent MSJs and MTDs,  

230. STEVE MADRID, Grievance Manager Administrator and WENCE 

ASONGANYI, Health Services Administrator (or his predecessor David Selvage) knew of the 

illnesses suffered by each of the Plaintiff’s upon which lawsuits have been filed by Counsel for 

PLAINTIFFS.   

231. STEVE MADRID, Grievance Manager Administrator and WENCE 

ASONGANYI, Health Services Administrator (or his predecessor David Selvage) knew of 

countless grievances filed and attempted by those inmates and other inmates who are unable to 

obtain critical medical care.   

232. STEVE MADRID, Grievance Manager Administrator and WENCE 

ASONGANYI, Health Services Administrator (or his predecessor David Selvage) knew and 

know now that no medical grievances were found in favor an inmate during the period June 2016 

to November 2019.   

233. Although Counsel for Plaintiff has requested updated ACA audits on the matter, 

none have been received.   

234. However, it is fully expected that it will be found that no medical grievances have 

been found in favor of inmate since November 2019.   

235. Severe harm or death to the inmates could have been avoided through basic 

medical care which should have been addressed through the medical grievance process. 

236. The medical grievance process is intended to ensure proper medical care but is 

instead used as a tool to deny it and then to deny inmates access to the courts in the aftermath.   
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237. The continuing abuse of the medical grievance process will lead to many 

additional severe injuries and death to inmates.   

P. Osteomyelitis Epidemic in NMCD Facilities 

 

238. There is an epidemic of osteomyelitis in NMCD facilities.   

239. Nine of the cases filed by Counsel for PLAINTIFFS involve osteomyelitis and/or 

sepsis.   

240. Several of the filed cases involve spinal osteomyelitis.   

241. Others involve osteomyelitis in the extremities of inmates resulting from neglect 

of diabetic care.  These unfortunately have led to amputations to inmates’ extremities.    

242. In fact, inmates who have developed osteomyelitis have reported that medical 

providers and NMCD staff trivialize their emergent infections over weeks, and in some cases 

months, of increasingly desperate requests for medical care and medical grievances with 

numerous inmates unable to walk or get out of bed for many days or weeks before they are 

finally transferred to the hospital.   

243. The deliberate delays in treatment and the abuses of the medical grievance 

process in those cases filed  have led to severe spinal osteomyelitis and sepsis, all leading to 

weeks and months of avoidable hospitalization ending with severe permanent spinal damage or 

death. 

244. The delays are deliberate and result from the contracts entered between NMCD 

and its medical contractors that allow the contractors to escape any financial liability for inmates 

who are admitted to the hospital for at least 24 hours.   

245. Osteomyelitis and sepsis have been and remain at epidemic levels in NMCD 

facilities.   
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246. NMCD is well aware of the problem and yet allows the practice to continue to 

this day which has resulted in the first lawsuits filed by Counsel for PLAINTIFFS against the 

new medical contractor, Wexford Health Services, Inc., for grossly negligent, reckless and 

deliberate delays in treatment for what begin as minor infections. 

247. The inexcusable delays in referring inmates to specialist for care of these 

emergent infections suggests conspiracy between NMCD and its medical contractors to deny 

inmate care due to financial considerations.  

Q. Knowledge and Deliberate Indifference of NMCD to Grievance Process Abuses and 

Medical Consequences Therefrom 

 

248. NMCD, STEVE MADRID, and WENCE ASONGANYI, Health Services 

Administrator (and his predecessor David Selvage) understand and recognize that failure to treat 

osteomyelitis, HCV, diabetes, and other severe illness constitutes recklessness under New 

Mexico law. 

249. NMCD, STEVE MADRID, and WENCE ASONGANYI, Health Services 

Administrator (and his predecessor David Selvage) understand and recognize that failure to treat 

s osteomyelitis, HCV, diabetes, and other severe illness constitutes deliberate indifference under 

federal law.   

250. NMCD, STEVE MADRID, and WENCE ASONGANYI, Health Services 

Administrator (and his predecessor David Selvage) know that osteomyelitis, HCV, and diabetes 

are very prominent in correctional facilities.   

251. The State of New Mexico allocates extraordinary financial budgets to NMCD for 

the medical care of inmates.   

252. NMCD had full authority over the medical grievance process. 

Collins & Collins, P.C.



253. NMCD, through the grievance process, can control the manner in which its 

medical contractors perform their duties.   

254. NMCD, through the terms of the terms of the contract with Centurion (CGSC), 

could during the term of the GSC control the manner Centurion performed perform its duties of 

medical care to NMCD inmates.   

255. NMCD, through the terms of the terms of the contract with Wexford (WPSC), can 

control the manner Wexford performs its duties of medical care to NMCD inmates.   

256. NMCD has the authority to terminate the contracts with its medical providers at 

will, with or without cause.  

257. Despite the many options available to NMCD to ensure that constitutionally 

adequate healthcare is provided to inmates, NMCD has taken none of the action available to it to 

ensure proper healthcare for inmates. 

258. Instead, NMCD has, in violation of the New Mexico Constitution, other New 

Mexico laws, and its own policies used the vague and byzantine grievance process maze to 

ensure that inmates do not receive constitutionally adequate healthcare.  NMCD has as shown 

above has done this through:  

a. Refusal to provide inmates with adequate guidance on how to complete the 

grievance process.  

b. Denial of attorney assistance with the grievance process.   

c. Failure to sanction a single medical provider for deliberate medical neglect from 

June 2016 to November 2019, which is the latest information possessed by Counsel.  

d. Failure to find in favor of a single inmate on a medical grievance since over the 

entire 3-year contract with Centurion (GSC).  It is not yet known but expected that the 
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pattern will hold true for Wexford as well putting additional inmates at risk of severe 

harm or death. 

259. NMCD recklessly chose not to exercise any control over the manner of its 

medical contractors, leading to an epidemic of osteomyelitis in its facilities, an epidemic of 

poorly treated diabetes in its facilities, and ongoing failure to provide HCV treatment despite 

$30,000,000 allocated by the State of New Mexico for these purposes. These are only the cases 

of which Counsel for PLAINTIFFS is aware.  There are undoubtedly other critical and chronic 

illnesses that are being recklessly neglected. 

260.  NMCD’s grievance process is written and implemented with the intention of both 

denying inmates constitutionally adequate medical care, and denial of their due process right of 

access to the courts when harmed or killed by grossly negligent, reckless, and deliberately 

indifferent refusal to provide even routine and fully State funded medical care.   

261. The weapon of the medical grievance process enables and perpetuates gross, 

reckless, and intentional medical neglect of inmate health conditions.   

262. In so doing, NMCD has not only created a patently unconstitutional grievance 

process but have essentially nullified numerous other New Mexico Statutes including the Tort 

Claims Act deadlines, statutes of limitations and N.M. Stat. Ann. § 33-2-11.  

R. Intentional, Callous and Malicious Denial of Access to Medical Grievance System  

 

263. NMCD intentionally denied and continues to deny inmates proper and necessary 

medical care for both minor and severe illness, the denial of which has resulted in lifelong 

injuries along lifelong costs to New Mexico Taxpayers, and in several deaths in cases upon 

which lawsuits have been filed by Counsel for PLAINTIFFS.   
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264. The denial of medical care is then met with a grievance process that cannot be 

completed as written or implemented. 

265. NMCD cruelly and with malice regularly denies medical care to inmates and 

regularly denies access to the grievance process for the purpose of denying inmates access to the 

courts.   

266. The refusal of medical care and the concomitant abuses of the medical grievance 

process are intentionally cruel and inhumane with the purpose of inflicting pain, including 

emotional harm, on inmates.   

267. This is done in collusion and conspiracy with NMCD medical contractors at great 

costs to the State of New Mexico. 

268. As it stands, NMD is free to inflict such pain as a result of its unconstitutionally 

written and implemented grievance process. 

S. Constitutional Violations 

 

269. The actions and inactions of NMCD outlined above violate the due process rights 

of inmates. 

270. The actions and inactions of NMCD prevent inmates from compliance with N.M. 

Stat. Ann. § 33-2-11. 

271. The actions and inactions of NMCD outlined above constitute cruel and unusual 

punishment.   

272. NMCD grievances policies and procedures are violative of due process on their 

face. 

273. NMCD grievances policies and procedures are violative of due process in their 

implementation and operation, and obstruction thereof. 
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274. NMCD grievances policies and procedures along with the obstruction thereof 

routinely leads to severe and permanent physical injuries and death to inmates. 

T. Violation of Purposes of NMCD Grievance Policy, CD 150550 

275. The stated purpose of the inmate grievance Policy CD 150550 is: 

To establish an administrative means for the expression and/or the 

efficient and fair resolution of legitimate inmate grievances and provide 

for an appeal process; to provide a regularly available channel for hearing 

and resolving concerns of inmates; to provide a mechanism to help keep 

managers informed and better able to carry out the Department's mission; 

and to meet national standards. 

 

276. There is no possibility of obtaining a hearing on an inmate medical grievance.   

277. This is a violation of both NMCD CD 150550 and the New Mexico 

Administrative Procedures Act.   

IV. INDIVIDUAL INMATE FACTS 

278. Each of the named PLAINTIFFS has been harmed by one or more of the above-

noted abuses of the medical grievance process.  

279. Each of the named PLAINTIFFS stands ready to provide affidavits and testimony 

on the many abuses of the medical grievance process by NMCD, its employees, staff, contractors 

and agents.    

280. The named PLAINTIFFS seek protection from the court against retaliation for 

providing the affidavits and participating in these proceedings.   

281. The named PLAINTIFFS will need assistance from the Court in providing the 

affidavits due to obstruction of the attorney client relationship.   

282. A number of named PLAINTIFFS suffered avoidable and extensive hospital 

stays.  

283. A number of the PLAINTIFFS have suffered severe and permanent injuries as a 
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result of NMCD’s many abuses of the medical grievance process.   

284. Additional inmates will be added but due to the COVID-19 Pandemic, the process 

for obtaining representation agreements for participation in this action has been severely 

hampered and delayed.   

285. In addition, inmates have reported sending statements and representation 

agreements as legal mail that Counsel for Plaintiff has never received.   

V. VIOLATIONS OF NEW MEXICO’S CONSTITUTION 

 

COUNT I:  VIOLATION OF N.M. CONST. ART. II, § 18 

 

286. N.M. CONST. ART. II, §18 states:  

 

No person shall be deprived of life, liberty or property without due process of 

law; nor shall any person be denied equal protection of the laws. Equality of 

rights under law shall not be denied on account of the sex of any person. The 

effective date of this amendment shall be July 1, 1973. 

 

287. NMCD medical grievance policy procedure, on its face and its implementation 

violates PLAINTIFFS’ due process rights under N.M. CONST. ART. II, §18.   

288. NMCD medical grievance policy procedure, on its face and its implementation 

violates both substantive and procedural due process in violation of N.M. CONST. ART. II, §18.   

COUNT II: CRUEL AND UNUSUAL PUNISHMENT UNDER N.M. CONST. ART. II, § 13. 

 

289. N.M. CONST. ART. II, § 13. Bail; excessive fines; cruel and unusual punishment 

states:   

All persons shall, before conviction, be bailable by sufficient sureties, except for 

capital offenses when the proof is evident or the presumption great and in 

situations in which bail is specifically prohibited by this section. Excessive bail 

shall not be required, nor excessive fines imposed, nor cruel and unusual 

punishment inflicted. 

 

N.M. Const. art. II, § 13 
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290. The behavior of NMCD and CENTURION NMCD set forth in the statement 

of facts and the counts above constitute cruel and unusual punishment under N.M. CONST. 

ART. II, § 13. 

291. As a result of the medical abuses made possible by obstruction of the medical 

grievance process, inmates suffer severe physical and emotional injuries and/or death. 

313. NMCD’s gross obstruction and abuse of the medical grievance process results in 

cruel and unusual punishment under N.M. CONST. ART. II, § 13. 

314. NMCD’s gross obstruction and abuse of the medical grievance process violates 

N.M. CONST. ART. II, § 13. 

COUNT III:  Violation of Equal Protection Under Law N.M. Const. art. II, § 4 

 

315. N.M. Const. art. II, § 4 states:   

 

All persons are born equally free, and have certain natural, inherent and 

inalienable rights, among which are the rights of enjoying and defending life and 

liberty, of acquiring, possessing and protecting property, and of seeking and 

obtaining safety and happiness. 

 

N.M. Const. art. II, § 4 

 

316. NMCD’s gross obstruction and abuse of the medical grievance process deprives 

NMCD inmates of equal protection under law.   

317. NMCD’s gross obstruction and abuse of the medical grievance process denies 

NMCD inmates the right to access to administrative remedies provided by NMCD policy in 

violation of N.M. Const. art. II, § 4.   

318.  NMCD’s gross obstruction and abuse of the medical grievance process denies 

NMCD inmates the ability to meet their duties set forth by NMCD policy for exhaustion of the 

administrative remedies in violation of N.M. Const. art. II, § 4.   
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319. NMCD’s gross obstruction and abuse of the medical grievance process denies 

NMCD inmates the right to necessary and adequate medical care in violation of N.M. Const. art. 

II, § 4.   

320. NMCD’s gross obstruction and abuse of the medical grievance process has led to 

grave injuries and death to NMCD inmates.  

321. NMCD’s gross obstruction and abuse of the medical grievance process will lead 

to many more grave injuries and/or death to NMCD inmates.  

322. NMCD’s gross obstruction and abuse of the medical grievance process denies 

NMCD inmates the right to access to the courts in violation of N.M. Const. art. II, § 4.   

COUNT IV:  VIOLATIONS OF NEW MEXICO ADMINISTRATIVE PROCEDURES ACT 

323. NMCD’s gross obstruction and abuse of the medical grievance process violates 

NMSA § 12-8-3 (A). Rulemaking requirements sets forth the requirements for administrative 

rulemaking which states as follows:       

adopt rules of practice setting forth the nature and requirements of all formal and 

informal procedures available; 

 

324. NMCD’s gross obstruction and abuse of the medical grievance process violates 

N.M. Stat. Ann. § 12-8-3(C)  which states as follows::  

C. provide written statements of the general course and method by which its 

functions are channeled and determined, as well as make available all required or 

suggested forms, together with proper instructions pertaining thereto; and make 

available for public inspection all rules and other written statements of policy or 

written interpretations formulated, adopted or used by the agency in the discharge 

of its functions; 

 

325. NMCD’s gross obstruction and abuse of the medical grievance process violates 

N.M. Stat. Ann. § 12-8-3(E) which states as follows: 

E. provide a reasonable manner at a reasonable cost for interested persons to 

obtain copies of items set forth in this section; and 
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326. NMCD’s gross obstruction and abuse of the medical grievance process violates 

N.M. Stat. Ann. § 12-8-3(F) which states as follows:  

F. not act in any manner or in any matter except in strict conformity with the rules 

and other written statements or items required in this section, and no person shall 

in any manner be required to resort to any procedure or be otherwise affected by 

any agency action not in strict conformity with the requirements of this section. 

 

N.M. Stat. Ann. § 12-8-3(A)   

 

327. NMCD’s gross obstruction and abuse of the medical grievance process violates 

N.M. Stat. Ann. § 12-8-8 (West) which states as follows: 

In adjudicatory proceedings: 

 

F. any party may be represented by counsel licensed to practice law in the 

state or by any other person authorized by law; 

 

328. NMCD’s gross obstruction and abuse of the medical grievance process violates 

N.M. Stat. Ann. § 12-8-11 which states as follows:  

A. The agency conducting proceedings under the Administrative Procedures Act 

may, subject to rules of privilege and confidentiality recognized by law, require 

the furnishing of information, the attendance of witnesses and the production of 

books, records, papers or other objects necessary and proper for the purposes of 

the proceeding. The agency, in any proceeding, or any party to an adjudicatory 

proceeding before it, may take the depositions of witnesses, including parties, 

within or without the state, in the same manner as provided by law for the taking 

of depositions in civil actions in the district court, and they may be used in the 

same manner and to the same extent as permitted in the district court. 

 

329. NMCD’s gross obstruction and abuse of the medical grievance process violates 

N.M. Stat. Ann. § 12-8-15(D) which states as follows: 

D. Any party to an adjudicatory proceeding is entitled as of right to the issue of 

subpoenas in the name of the agency conducting the proceeding. Upon written 

application to the agency, it shall forthwith issue the subpoenas requested. 

However issued, the subpoena shall show upon its face the name and address of 

the party at whose request the subpoena was issued. Unless otherwise provided by 

any law, the agency need not pay fees for attendance and travel to witnesses 

summoned by a party. 
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330. NMCD’s gross obstruction and abuse of the medical grievance process violates 

N.M. Stat. Ann. § 12-8-15(G) which states as follows:    

G. Agency files and records, including but not limited to investigation reports, 

statements, memoranda, correspondence or other data pertaining to the matter 

under consideration scheduled for hearing or other agency action, shall be 

available for inspection and copying by any party of interest or other person 

affected by the pending matter, at all reasonable times prior to, during or after any 

hearing, proceeding or other proposed agency action. If the agency or any party 

asserts that any such information contained in the agency files and records should 

not be made available for any reason of confidentiality or privilege recognized by 

law, the question shall be determined by the district court of the county in which 

the requesting party resides, upon application by the party requesting the 

information and after hearing thereon following reasonable notice to the party 

asserting confidentiality or privilege. 

 

331. NMCD’s gross obstruction and abuse of the medical grievance process violates 

N.M. Stat. Ann. § 12-8-15(H) which states as follows:    

H. No officer, employee or agent engaged in the performance of investigative or 

prosecuting functions for any agency in any case shall, in that or a factually 

related case, participate or advise in the decision, recommended decision or 

agency review except as a witness or counsel in a public proceeding. 

Additionally, any hearing examiner, member of a review board or agency member 

shall withdraw from any proceedings in which he cannot accord a fair and 

impartial hearing or consideration. Any party may request a disqualification of 

any hearing examiner, member of a review board or agency member on the 

grounds of the person's inability to be fair and impartial by filing an affidavit 

promptly upon the discovery of the alleged grounds for disqualification, stating 

with particularity the grounds upon which it is claimed that the person cannot be 

fair and impartial. The disqualification shall be mandatory if sufficient factual 

basis is set forth in the affidavit of disqualification. The agency shall, by rule, 

provide for the appointment of a fair and impartial replacement for the person 

disqualified. If the replacement is disqualified, or in any case not otherwise 

provided for, a replacement shall be appointed by a justice of the supreme court. 

 

332. NMCD’s gross obstruction and abuse of the medical grievance process violates 

N.M. Stat. Ann. § 12-8-16 which states as follows:    

Any party who has exhausted all administrative remedies available within the 

agency and who is adversely affected by a final order or decision in an 
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adjudicatory proceeding may appeal pursuant to the provisions of Section 39-3-

1.1 NMSA 1978. 

 

333. NMCD’s gross obstruction and abuse of the medical grievance process violates 

N.M. Stat. Ann. § 12-8-25 which states as follows:   

The legislature expressly declares its purpose in enacting the Administrative 

Procedures Act is to promote uniformity with respect to administrative procedures 

and judicial review of administrative decisions, and the Administrative 

Procedures Act shall be liberally construed to carry out its purpose. 

 

COUNT V: UNLAWFUL NULLIFCATION OF OTHER STATUTES 

 

334. NMCD’s gross obstruction and abuse of the medical grievance process effectively 

nullifies other New Mexico Statutes.   

335. NMCD’s gross obstruction and abuse of the medical grievance process effectively 

nullifies N.M. Stat. Ann. § 33-2-11 which states as follows:    

“B. No court of this state shall acquire subject-matter jurisdiction over any 

complaint, petition, grievance or civil action filed by any inmate of the corrections 

department with regard to any cause of action pursuant to state law that is 

substantially related to the inmate's incarceration by the corrections department 

until the inmate exhausts the corrections department's internal grievance 

procedure. Upon exhaustion of this administrative remedy, the first judicial 

proceeding shall be a de novo hearing, unless otherwise provided by law.” 

 

336. NMCD, through its practices above, have made compliance with N.M. Stat. Ann. 

§ 33-2-11 practically impossible.   

337. NMCD’s unconstitutional design and implementation of the grievance process is 

an affront to the legislature in enacting N.M. Stat. Ann. § 33-2-11 which could not possibly have 

conceived of the fraud that would ensue in NMCD’s attempts to obstruct and prevent exhaustion 

of administrative remedies by inmates.  

338. NMCD’s gross obstruction and abuse of the medical grievance process results in 

the nullification of N.M. Stat. Ann. § 33-2-11. 
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339. NMCD’s gross obstruction and abuse of the medical grievance process effectively 

nullifies the Tort Claims Notice requirement and 2-year statute of Limitations under the New 

Mexico Tort Claims Act. 

340. MCD’s gross obstruction and abuse of the medical grievance process will in the 

very near future begin to immediately nullify the New Mexico Civil Rights Act. 

WHEREFORE, PLAINTIFF requests judgment as follows: 

 

A. That Declaratory Judgment be entered under NMSA 1978 § 44-6-1 et seq. 

declaring the NMCD grievance process unconstitutional as drafted.  

B. That Declaratory Judgment be entered under NMSA 1978 § 44-6-1 et seq. 

declaring the NMCD grievance process unconstitutional as implemented.  

C. That preliminary injunctive relief be granted under NMRA, Rule 1-066 

suspending any requirements that inmates exhaust administrative remedies through the NMCD 

grievance process pending trial on the merits under NMSA 1978 § 44-6-1 et seq.  and NMRA, 

Rule 1-066.   

D. Declare that any breach of the grievance process, procedure and deadlines by 

NMCD in the grievance process nullify any further exhaustion responsibilities on the part of 

inmates.   

E. Issue an Order that will:  

a. Allow attorneys to submit grievances on behalf of inmates. 

b. Conform the grievance deadlines to the Tort Claims Notice requirement, 

allowing a minimum of 90 days to submit informal complaints to begin the 

grievance process. 

c. Compel NMCD to cooperate with and respond to attorney filed 
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grievances. 

F. That all costs and attorneys’ fees be awarded against DEFENDANTS under 

NMSA 1978 § 44-6-1 et  seq. 

G. Such other and further relief as the Court deems just and proper. 

Respectfully Submitted: 

COLLINS & COLLINS, P.C. 

 

/s/ Parrish Collins    

Parrish Collins  

P. O. Box 506 

Albuquerque, NM  87103 

Phone: 505-242-5958 

parrish@collinsattorneys.com  

       

 

Collins & Collins, P.C.
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CD-150500 TITLE: Inmate Grievances

AUTHORITY:

A. NMSA 1978, Section 33-1-6 as amended.
B. Policy CD-010100.
C. Civil Rights of Institutionalized Persons Act of 1980, Public L. 96-247, 94 Stat. 349 (42 U.S.C. 1997).
D. Prison Rape Elimination Act Standards 115.52
E. NMSA 1978 §32-2-11.
F. 42 U.S.C. Section 1997e.

REFERENCES:

A. ACA Standard 2-CO-3C-01, Standards for the Administration of Correctional Agencies, 2nd Edition.
B. ACA Standards 4-4284, 4-4344, 4-4394, 4-4410, 4-4429, and 4-4446; Standards for Adult Correctional

Institutions, 4th Edition.
C. ACA Standard 2-CI-5A-7, Standards for Correctional Industries, 2nd Edition.
D. Prison Rape Elimination Act Standards 115.52

PURPOSE:

To establish an administrative means for the expression and/or the efficient and fair resolution of legitimate
inmate grievances and provide for an appeal process; to provide a regularly available channel for hearing
and resolving concerns of inmates; to provide a mechanism to help keep managers informed and better able
to carry out the Department's mission; and to meet national standards. [2-CO-3C-01] [2-CI-5A-7]

APPLICABILITY:

All inmates incarcerated in the New Mexico Corrections Department, employees, volunteers, consultants
and contract persons or entities employed on behalf of the Department in connection with the incarceration
of or provision of services to New Mexico state inmates.

FORMS:

A. Inmate Grievance form (CD-150501.1) (2 pages)
B. Inmate 5-Day Notice of Receipt of Formal Grievance form (CD-150501.2)
C. Inmate Informal Complaint form (CD-150501.3)

ATTACHMENTS:

A. Emergency Grievance Status Log Attachment (CD-150501.A)
B. Miscellaneous Grievance Status Log Attachment (CD-150501.B)
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C. Grievance Monthly Statistic Log Attachment (CD-150501.C)
D. Informal Complaint Tracking Log Attachment (CD-150501.D)

DEFINITIONS:

A. Department: The New Mexico Corrections Department and contract employees.

B. Emergency Grievance: The Warden or a designee may implement emergency grievance procedures
when there are indications of potential and substantial risk to the life or safety of the individual or when

imminent.

C. Exhaustion of Administrative Remedies: The completion of the grievance process through the
Department-level appeal.

D. Frivolous or Multiple Grievances: The filing of repetitive grievances addressing the same issue where
sufficient time for a response has not elapsed or where a valid response has been provided, unless there
are continuing grievous violations of the same type or unless any relief granted on a prior grievance has
not been provided within a reasonable period of time.

E. Grievance an
behalf regarding a policy applicable within an institution, a condition in an institution, or an incident

occurring within an institution. The written complaint must be submitted on the grievance form provided with this
Inmate Grievance policy, and must otherwise comply with the provisions of this policy.  Any complaint or written
complaint that does not utilize the approved grievance form, may initiate an investigation and response, but will not
be deemed a grievance within the meaning of this policy.

F. Grievance Manager Administrator: A Manager Administrator who is responsible for processing
Grievance/Disciplinary appeals made to the Secretary and Director of Adult Prisons. The Grievance
Manager Administrator shall not be an employee of, nor subject to, control of, an institution or prison;
and should normally be an employee from Central Office.

G. Grievance Officer: The person or persons at each institution designated to receive formal grievances
from inmates and to investigate, resolve and/or recommend disposition to the Warden. The grievance
officers assigned to the specific facilities (4) will be supervised by the facility warden or his designee
and they are employees of the respective public facilities (4). Primary duties will assist the Warden or
his designee in the grievance process and recommendations made. The statewide grievance/disciplinary
appeals manager will provide training, guidance and oversight for grievance officers.

H. Informal Resolution: A resolution reached by the grieving inmate and staff without going through
formal grievance procedures.

I. Inmate: A person incarcerated within the New Mexico Corrections Department penal system regardless
of whether the person was convicted in New Mexico or is in New Mexico pursuant to an interstate
compact agreement.

J. Negligence: Any action which demonstrates unintentional or intentional negligence or misconduct by
an employee and their actions which adversely affects New Mexico Correction Department policies or

ability to perform his or her duties include, but are not
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limited to: failing to comply with CD policies or facility post order procedures to properly conduct and
document property inventory transfers, or perform all assigned duties as required.

K. Remedy: A meaningful response, action, restitution or redress for the successful inmate grievant.

L. Reprisal: Any action or threat of action against anyone for the good faith participation in the grievance
procedure.

M. Secretary: The Cabinet Secretary of the Corrections Department.

N. Sexual Misconduct: Any behavior and/or act of a sexual nature directed towards an offender by another
offender, a Department employee, contractor, volunteer, visitor or Department representative. This
includes acts or attempts to commit acts including, but not limited to, sexual assault, sexual abuse,
sexual harassment, sexual contact, conduct of a sexual nature or implication, kissing, hugging, sexual
gratification of any party, obscenity or unreasonable invasion of privacy by the act of observing,

necessary performance of required job duties. Sexual misconduct also includes, but is not limited to,
conversations or correspondence of a romantic or sexual nature between an offender and any
Department employee, contractor, volunteer, visitor, or Department representative.

O. Prison Rape Elimination Act (PREA): A federal act which sets guidelines and standards for states to
implement in order to prevent incidents of sexual violence in prison. These standards insure corrections
agencies and corrections facilities will have policies in place to deal with incidents pertaining to sexual
violence and prison rape.

POLICY:

All management shall stress the importance of treating all inmate grievances as serious.

A. Communication of Procedures:

1. Under no circumstances will an inmate be denied the right to file an Informal complaint/ grievance.

2. A written copy and oral summary of this policy and procedure will be provided to each inmate
during orientation at the Reception and Diagnostic Centers (RDC and NMWCF) and thereafter
upon reasonable request at the expense of the inmate. Staff will be provided a copy of this policy
and procedure during their orientation process, as well as an oral summary of its contents. Copies
of all policies and procedures regarding inmate grievances will be maintained at each institution
and will be made available for review upon request by inmates or employees.

3. Upon arriving at the Reception and Diagnostic Center, inmates will be presented with written
notification of the inmate grievance procedure. Notification will be provided in both English and
Spanish; special provisions shall be made for sight-impaired or mentally disabled inmates. Written
notification will include the following information:

a. A list of matters that are grievable and non-grievable;
b. Description of grievance forms and location where the forms can be obtained;
c. Description of grievance process, including time limits at each level;
d. Description of steps taken to assure confidentiality;
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e. Description of what constitutes abuse/misuse of the grievance procedure; and

f. Location of policies and procedures concerning inmate grievances.

4. In addition to written notification, inmates will receive a detailed oral explanation of the inmate
grievance procedure if the inmate requests it. A copy of this policy shall be given to each inmate
during orientation at Reception and Diagnostic Center (RDC). Provisions will be made for those
not speaking English, as well as for the impaired or handicapped.

5. Institutional personnel, including those under private contract with the New Mexico Corrections
Department, will receive a copy of all instructional materials on the inmate grievance procedure
during the employee orientation.

B. Accessibility:

Each inmate will be entitled to invoke the grievance procedure regardless of classification level. This
procedure will be made accessible to all impaired or handicapped inmates. [4-4429]

C. Administrative Provisions:

1. The institutional Grievance Officer will assist the respective warden or designee of their assigned
facility. The statewide grievance / disciplinary appeals manager will provide training, guidance and
oversight for grievance officers. These individuals shall be responsible for carrying out the duties
outlined herein.

2. The Statewide Grievance/Disciplinary Appeals Manager (Administrative Law Judge-Advanced)
who reports to the Adult Prisons Director will be the designated Program Manager/Administrator.
Any such person shall be responsible for the duties outlined herein.

3. No inmate or employee who is named in the grievance shall participate in any capacity in the
investigation or resolution of the grievance, except as may be required and only to the extent
required as the grievant, the subject of a grievance or a witness. Neither the institutional Grievance
Officer nor Administrator shall act in such a capacity when they are the subject of a grievance or a
witness to an incident resulting in a grievance.

4. The Warden at Level I, Level II, and Level III and Level IV
mailbox in a designated area in general population. The mailbox shall be accessible
to all inmates in general population.

5. Wardens shall also place a mailbox in each segregated housing unit pod, at all
facilities.

6. The Grievance mailboxes shall be secured at all times. The Grievance Officer shall be the only
staff member with a key, and shall be the only staff member authorized to retrieve the grievances.

7. The Grievance Officer shall be required to check each  mailbox on a weekly basis,
excluding weekends and holidays.

8. Grievances are legal/privileged correspondence and shall be handled in accordance with CD-
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151201.

9. Inmates may continue to use general mailboxes to forward their grievances. The grievances shall be

processing.

10. Staff members will not accept inmate grievances and it is the responsibility of the inmate to seal and
Officer.

11. Inmates who choose to use the general mailboxes to submit grievances shall not be charged postage.

D. Facility Grievance Officer Responsibilities:

1. It is the main responsibility of the Facility Grievance Officer to resolve the Formal Grievance if an
informal complaint cannot be resolved. Pursuant to CD-150501 (Section A, for further details on
responsibilities).

E. Grievability:

1. Except as provided below in E.2, the following matters are grievable by inmates:

a. The substance, interpretation and application of policies, rules and procedures of the
institution or Department including, but not limited to, decisions regarding mail, visitation,
staff treatment, negligence as to lost property or medical/mental health care excluding security
issues. [4-4344] [4-4394] [4-4410]

b. Individual employee actions.

c. Perceived reprisal for use of, or participation in, the grievance process.

d. Any other matter relating to conditions of care or supervision within the authority of the New
Mexico Corrections Department or its contractors, except as noted herein.

e. Department personnel sexual misconduct. This also includes any Prison Rape and Elimination
Act, (PREA). Third parties, including fellow inmates, staff members, family members,
attorneys and outside advocates, shall be permitted to assist inmates in filing requests for
administrative remedies relating to allegations of sexual abuse or sexual harassment, and shall
also be permitted to file such requests on behalf of the inmates. (115.52)

f. If a third party files such a request on behalf of an inmate, the facility may require as a
condition of processing the request that the alleged victim agree to have the request filed on
his or her behalf, and may also require the alleged victim to personally pursue any
subsequent steps in the administrative remedy process. (115.52) PREA Grievances may be
filed on behalf of a third party in regards to an alleged victim.   If the inmate declines to

decision.

2. The following matters are not grievable by inmates:
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a. Any matter over which the Corrections Department has no control, for example: parole

decisions, sentences, and claims regarding inmate compensation which is regulated by statute.

b. Matters involving the loss or delay of mail by the U.S. Postal Service or other carriers, e.g.
UPS, Federal Express, etc.

c. Any matter involving disciplinary procedure and findings. A separate appeal process is
provided by Department policy for disciplinary actions.

d. Any matter involving a classification decision. A separate appeal process is provided by
Department policy for classification actions or placement in Special Management.

e. Any matter involving predatory behavioral management program, special management
program, or drug suppression program decisions. A separate appeal process is provides for
these decisions.

f. Complaints on behalf of other inmates.

g. The subject of any prior grievance on which a final determination has been made or which is
currently under review.

h. Other matters beyond the control of the Department.

3. If a grievance is ruled non-grievable at any level, that decision may not be appealed through the
remaining levels of the grievance procedure.

F. Informal Resolution:

It is the policy of the Department to resolve grievances at the lowest possible level. Informal resolution
is used and required in the grievance process. The exception is any PREA grievances. This will not be
subject to this standard and must be treated as emergency formal grievances.

G. Remedies:

If a grievance is decided in favor of an inmate, appropriate relief shall be provided to the inmate and the
Department may, at its discretion, authorize one or more of the following remedies:

1. If the grievance involves loss of or damage to personal property, the remedy may be restoration of
the property involved or payment of fair market value not to exceed $50.00 for any one item at the
discretion of NMCD, if the loss is determined to be the fault of the institution. The exception to
this will be electronic devices which will be replaced with a comparable replacement or value of
the electronic devices. In no event will replacement or monetary compensation be awarded without
a showing of negligence or willful misconduct on the part of institutional employees.

2. Change of policies, procedures or practices.

3. Correction of departmental records.
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4. Other remedies as appropriate.

H. Time Constraints:

1. Grievances shall be processed in a timely manner. No more than 90 working days will pass from
the filing of a grievance by an inmate to the appeal decision. The exception to this is a PREA
grievance. A PREA grievance must be completed within ninety (90) days of submission. An
extension of time may be requested to respond, of up to seventy (70) days, with documentation
showing the need if the normal period for response is insufficient to make an appropriate decision.
Computation of the 90-day time period shall not include time consumed by inmates in preparing
any administrative appeal.

2. The time period will begin when the grievance has been properly filed with the Grievance Officer.

3. Responses will be made within fixed time limits at every level of review, as specified in CD-
150501.

4. In the event the grievance is not disposed of within the specified time limits, the inmate shall be
deemed to have exhausted administrative remedies for that specific complaint. The grievance is not
automatically granted.

I. Emergency Procedures:

1. An emergency grievance shall be given priority. It is the responsibility of the inmate to designate
the grievance as an emergency on the Inmate Grievance form (CD-150501.1) and to demonstrate
the factors creating a risk that serious harm may result if the emergency grievance is processed
according to standard time limits.

2. It is the responsibility of the Grievance Officer to determine, through investigation, if the inmate's
grievance is, in fact, an emergency grievance.  All PREA related grievances shall be considered
an emergency grievance.

3. Once it is determined that such factor exists, the grievance will be deemed an emergency grievance
and it shall be forwarded without substantive review immediately to the Warden to correcting the
situation. Emergency grievances may be immediately appealed to the State wide
Grievance/Disciplinary Appeals Manager if the emergency grievance after investigation and

be
attached to verify the inability for resolution.

4. Emergency grievances shall receive an expedited response at every level as appropriate to the
needs of the emergency situation, but in no event will the time for response exceed three (3)
working days from the time the grievance is received by the Grievance Officer. The exceptions are
PREA grievances responses which will be completed within forty-eight (48) hours of receipt of the
grievance.

Inmates filing grievances for Department personnel sexual misconduct must mark the grievance form as
Department personnel sexual misconduct will be completed in an

expedited manner with fairness and consistency. The Grievance Officer will notify the Warden or his
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or her designee within one (1) working day of the verifiable emergency grievance. The Warden shall
complete a referral for an OPS investigation on all PREA related grievances.  The grievance officer

Office of Professional Standards. The investigation will be handled by an investigator that has
completed special training for sexual assault cases.

5. After receiving an emergency grievance alleging an inmate is subject to a substantial risk of
imminent sexual abuse, the agency shall immediately forward the grievance (or any portion
thereof that alleges their substantial risk of imminent sexual abuse) to a level of review at which
immediate corrective action may be taken, shall provide an initial response with 48 hours, and
shall issue a final agency decision with 5 calendar days.  The initial response and final agency

determination whether the inmate is in substantial risk of
imminent sexual abuse and the actions taken in response to the emergency grievance.

J. Reprisals:

A. Inmates shall not be subject to retaliation, reprisal or discipline for the legitimate use of the
grievance procedure.

B. Retaliation for use of this policy may be the subject of a grievance under this policy. Employees
engaging in reprisals against inmates for good faith use of, or participation in, the grievance
procedure shall be subject to disciplinary action.

C. Inmates using the grievance procedures to perpetrate the commission of a purposeful serious
misconduct will be subject to disciplinary action consistent with current disciplinary policy
provisions.

06/14/18
David Jablonski, Secretary of Corrections Date
New Mexico Corrections Department
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Courage Responsibility Ethics Dedication - CREDibly serving the public safety of New Mexico

ISSUE DATE: 09/01/90 REVIEWED: 06/14/18
EFFECTIVE DATE: 09/01/90 REVISED: 06/14/18

CD-150501 TITLE: Inmate Grievances

AUTHORITY:
Policy CD-150500

PROCEDURES: [2-CI-5A-7] [4-4344] [4-4394] [2-CO-3C-01]

A.  Responsibility:

1. Before using the formal grievance procedure, an inmate is expected to attempt to resolve the
grievance or particular area of concern informally through discussion with the person or persons
responsible for the incident, giving rise to the complaint.  The agency shall not require an
inmate to use any informal grievance process or to otherwise attempt to resolve with staff, an
alleged incident of sexual abuse or sexual harassment.

a. The inmate shall first file an informal complaint using the Inmate Informal Complaint form
(CD-150501.3) within five (5) working days from the date of the incident giving rise to the
complaint. The inmate shall explain in detail his or her complaint and address their complaint
to the Institution Grievance Officer.

b. The Institution Grievance Officer will log the Inmate Informal Complaint on the Informal
Complaint Tracking Log (CD-150501.D) then forward the Inmate Informal Complaint to the
Unit Manager, Chief of Security, or  designee in charge of the informal resolution.
If
Informal Complaint is forwarded to another Unit Manager or designee for informal resolution.

2. The Unit Manager, Chief of Security, or  designee who is designated to respond to the
Inmate Informal Complaint will make every effort to resolve the Informal Complaint within five
(5) working days from receipt of the Informal Complaint. The response to the Informal Complaint
will be documented on the form (CD-150501.3). A copy of the written response is given to the
inmate.

3. If the inmate is not satisfied with the response
responsibility to initiate a formal grievance using the Inmate Grievance Form (CD-150501.1)
within five (5) working days after receiving response to the Informal Complaint.

a. Inmate Grievance Forms  will be readily available to inmates in accessible locations
within the institution.

b. All grievances must be signed by the grievant when filing an inmate grievance.

c. The Inmate Grievance form (CD-150501.1) is submitted to the Institution Grievance Officer
by depositing the form(s) in an institutional mailbox where grievances will be collected on a
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weekly basis, a designated Grievance Box, or by delivering it in person to the Grievance
Officer. Copies of grievances sent to persons other than the Institutional Grievance Officer
will be considered informational copies only, not requiring a response.

d. The inmate should attach the response to the Informal Complaint when filing an inmate
grievance.

4. If the Inmate has not received a response to the Informal Complaint within ten (10) working days
after submitting the Informal Complaint, the inmate may proceed to initiate a formal grievance. In
this case, the inmate should state on the Inmate Grievance form that no response to the Informal
Complaint was received.

5. The Grievance Officer shall notify the grievant of receipt of a grievance on an Inmate 5-Day Notice
of Receipt of Formal Grievance form (CD-150501.1).

6. Inmates filing an emergency grievance shall be answered within three (3) working days from the
date of receipt if the grievance is a verifiable emergency. PREA grievance responses will be
completed within forty-eight (48) hours (CD-150500) to comply with the PREA standards.

7. Inmates requiring aid in completing the grievance form may be assisted by another inmate. The
form will be used to briefly summarize the complaint; additional information should be attached
and mailed to the Grievance Officer. Appropriate language will be used; obscenities will not be
allowed unless determined relevant to the grievance.

8. The inmate must complete a separate grievance form for each issue grieved. The inmate must file
an individual grievance even though the problem may be shared with other inmates. A group
grievance will be returned to the first name on the list for compliance with this requirement.

9. The inmate must state what reasonable relief is being requested as a solution to any grievance.
Failure to do so will result in the grievance being returned to the inmate for completion.

10. If the grievance relates directly to actions of the Grievance Officer, the inmate will send the
completed Inmate Grievance Form directly to the Warden. The Warden will appoint a person who
is not involved with the matter of the grievance to serve as Grievance Officer for that particular
grievance.

11. Grievances are considered confidential communications. Sealed letters will not be opened for

Grievance Officer, Deputy Warden or Warden.

12. In a case where a grievance has not been resolved at the time the grievant is released from custody,
efforts to resolve the grievance will be completed and maintained in the archives. If the grievance
was filed as a result of court action requiring exhaustion of administrative remedies and the

Officer of that intention and to provide an address and telephone number at which he or she may be
contacted and other pertinent information requested by the Grievance Officer. [4-4446]
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13. Inmates filing grievances alleging staff sexual misconduct will have the ability to complain
confidentially by filing an Inmate Grievance form (CD-150501.1). Inmates may use a general
mailbox, grievance mailboxes, or submit to staff members. Such grievances will be considered an

expediently.

14. Inmates filing grievances for alleged staff sexual misconduct shall not be subject to retaliation,
reprisal or discipline for the legitimate use of filing.

15. Inmates shall be protected during the course of the grievance investigation and may be placed in

appropriate by the Administration.

16. Inmates filing a false complaint will be subject to disciplinary action consistent with current
disciplinary policy provisions. The agency may discipline an inmate for filing a grievance
related to alleged sexual abuse only where the agency demonstrates that the inmate filed
the grievance in bad faith.

17. In the event of a transfer, an inmate will be able to file any grievance directly with the Grievance
Officer at the appropriate facility.

18. There is no time limits imposed on when an inmate may submit a grievance regarding an
allegation of sexual abuse.  An inmate who files a grievance relating to sexual abuse shall not
be required to use any informal process or otherwise be required to attempt to resolve this
matter with staff.

B. Grievance Officer's Review:

1. The Grievance Officer will note the date the grievance was received and enter into CMIS, assign a
CMIS number to the grievance to include the institution, year and number of the grievance. The
Grievance Officer will ensure all grievance information is entered and tracked by using CD-
150501.A and CD-150501.B. On a monthly basis, these reports will be completed and the
completed copies will be placed in the respective J or Z Drive locations depending on the
instit
Drive) by the 10th day of the next month.

2. The Grievance Officer will review all grievances for proper time limits and necessary information.
A grievance that is untimely, incomplete or otherwise improperly submitted will be returned to the
inmate with an explanation of why it is being returned. In case of returning the grievance for valid
concerns to the inmate for corrections or explanation, the grievance will still be reviewed per the
grievance process to the extent possible based on information provided.

3. The main responsibility of the Institution Grievance Officer is to resolve formal grievances at the
local facility level, if the inmate pursues a formal grievance indicating that the informal grievance
remains unresolved. The Grievance Officer is to:

a. Conduct an investigation to include all parties involved in the grievance at the local level or
when requested at other locations. This may include assisting in requested audits from Central
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investigation to include providing any statement as to the issues surrounding the grievance.

b. Document and resolve the recommended resolution (if possible, with the agreement of the
inmate) at the local level.

c. form.

d. Conduct follow-up reviews on resolutions/findings to ensure the verification of good time
reinstatement, reimbursement or property loss and other issues.

e. Review Medical Informal complaints to ensure resolution can be made at the institution level.

f. Contact/consult Health Services Bureau (Central Office) for recommendations and resolution
of medical issues.

g. Provide informational assistance to the inmate as to the proper grievance process.

4. If a Grievance Officer receives a grievance that should be resolved at a different facility, the
Grievance Officer shall track and forward the grievance to the appropriate facility electronically
(email). The Grievance Officer will notify the inmate of the transfer of the grievance to the
designated facility within five (5) working days of receipt of the grievance. It is the responsibility
of the respective Institutional Grievance Officer where the incident occurred to investigate and
complete the grievance process.

5. The investigation by the Grievance Office and his or her report and recommendation will be
completed and delivered to the Warden for review within fifteen (15) working days from receipt of

ith the Warden or his or her
designee in a non-adversarial manner and as the subject matter expert in regards to the NMCD
policies and procedures.

C. Warden's Decision:

1. The Warden or his or her designee will note the date of receipt of all grievances on the grievance
form.

2. Any disposition recommended by the Grievance Officer may be approved, disapproved or
modified by the Warden or his or her designee.

3. Upon receipt of the grievance, the Warden or his or her designee shall determine if the grievance is
one that challenges a general policy or procedure of the institution or the Department as a whole or
the effectiveness or credibility of the grievance procedure.

4. The Warden or his or her designee will review the grievance, along with any comments from
inmates and staff, and make a decision within fifteen (15) working days of receipt of the grievance
by the Warden.

5. The Warden or his or her designee may, but is not required to, meet with the grievant prior to
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making a decision.

6. The inmate shall be informed in writing of the Warden's or his or her designee decision on the
grievance, within five (5) working days of approval. Inmates will also be informed of their right to
appeal this decision and the method by which they may appeal the decision.

7. The date the decision is submitted to the inmate will be noted on the grievance form.

8. If the grievant is awarded any relief, the Warden or his or her designee will instruct the Institutional
Grievance Officer to process and verify the relief granted or forward the grievance to the
appropriate facility staff that can provide the relief within fifteen (15) working days from date the
grievance appeal is signed.

D. Appeal Process:

1. If an inmate is not satisfied with the decision of the Warden or his or her designee, the inmate may
appeal that decision to the Office of the Secretary of Corrections within five (5) working days of
receiving the decision from the Warden or his or her designee.

a. The inmate will submit the appeal by completing the appeal portion of the Inmate
Grievance form and placing the form in an institutional mailbox, a designated Grievance
Box or by delivering it in person to the Institutional Grievance Officer for processing to
Central Office. The grievance will not be sent to Central Office without being processed by
the Institutional Grievance Officer.

2. The Grievance Officer will note the date of receipt of the appeal portion of the Inmate Grievance
form.

3. The Grievance Officer will attach all relevant materials to the appeal and deliver the appeal
electronically (email) to the Statewide Grievance/Disciplinary Appeals Manager within five (5)
working days of the date of receipt of the appeal portion of the Inmate Grievance form.

4. The Statewide Grievance/Disciplinary Appeals Manager will note the date of receipt of the appeal
portion of the Inmate Grievance form.

5. The Statewide Grievance/Disciplinary Appeals Manager will conduct any further investigation
necessary and present a recommendation to the Secretary or designee, within twenty (20) working
days of receiving the appeal portion of the grievance. Institutional/prison administrators and
employees are prohibited from interfering with or otherwise attempting to influence the review by
the Grievance/Disciplinary Appeals Manager. The Appeals Manager will have the authority to re-
open the grievance investigation at the institution level with the grievance officer to re-investigate
and obtain further needed information if necessary to either corroborate or refute the grievance

appealed.

6. The Secretary, Director of Adult Prisons, or designee will render a final decision on the grievance
on receipt of the appeals portion of the Inmate Grievance form.

7. The inmate will be informed in writing of the final decision on the grievance. A brief and clear
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description of the reasons for the final decision should accompany the inmate notification. Copies
of this notification will be forwarded to the Grievance officer at the institution to process and
delivered to the inmate within three (3) working days of receipt of notification.

8. If the grievant is awarded any relief, the Secretary, or designee will instruct the State wide
Grievance/Disciplinary Appeals Manager to contact the respective Institutional Grievance officer
to process and verify the relief granted, and provide documentation to verify the relief was rendered
within forty-five (45) working days from the date the grievance appeal is signed.

E. Misuse/Abuse of the Grievance Procedure:

Inmates are prohibited from the misuse/abuse of the grievance system such as frivolous or multiple
grievances. Inmates are not to use this procedure as a form of harassment against staff. Such grievances
will be denied.

Inmates using the grievance procedures to perpetrate the commission of a purposeful misconduct will
be subject to disciplinary action consistent with current disciplinary policy provisions.

F. Record Keeping and Periodic Evaluation:

Records regarding the filing and disposition of all grievances will be collected and maintained
systematically by the Grievance Officer at each institution as follows:

1. A status log showing the name and number of the grievant, grievance number, date of initial
submission, description of the grievance, disposition of the grievance, etc. will be maintained for
tracking each level of all grievances.

2. All institutions will use the Emergency Grievance Status Log Attachment (CD-150501.A) and
the Miscellaneous Grievance Status Log Attachment (CD-150501.B) the Grievance Monthly
Statistic Log Attachment (CD-10501.C) and the Informal Complaint Tracking Log Attachment
(CD-150501.D) accordingly. No revisions by the institution are permitted.

3. Institution Grievance Officers, Unit Managers, Chief of Security and/or designee will scan
completed CD forms 150501. A through 150501. D into the respective J: Drive (State-operated
institutions) and Z-Drive (Privately-operated institutions) by the tenth (10th) working day of the
following month.

4. In January of each year, the Statewide Grievance/Disciplinary Appeals Manager shall evaluate the
grievance procedure by reviewing the two (2) summaries. A representative sample of grievances
and their disposition at each level and any other appropriate material to determine the extent of
compliance with this policy. The Grievance/Disciplinary Appeals Manager shall prepare an annual
report and submit it to the Director of Adult Prisons Division by January 31 of each year.

5. Copies of each completed grievance will be maintained for a minimum of three years following
final disposition of the grievance. Electronic records shall be maintain according to IT policy.

6. No copies of grievances or adverse reference to any grievance will be placed in an inmate's
institutional file unless a part of a finding of a disciplinary packet.
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7.
submitted to the Grievance Officer for appeal, it will be transmitted by email once completed with
their additional information to the Statewide Grievance/Disciplinary Appeals Manager.

a. All grievances and completed correspondence issues to include the final disposition with the
signatures will be scanned and entered into the J: Drive or A: Drive folder by the respective
Institution Grievance Officer as to allow the Grievance Officer /Statewide
Grievance/Disciplinary Appeals Manager, Secretary of Corrections, Deputy Secretary of
Corrections, Adult Prisons Director, Deputy Directors of Adult Prisons and the Office of
General Counsel access to the entire responses.

b. Grievance Officers will type all responses; this includes the initial response to the inmate,
Central Office packet and not handwritten when submitting the report packet to the Central
Office. The Grievance Officers will also deliver the inmate his or her resolved grievance
decision packet (hand deliver, in-house mail as to their preference) to ensure receipt of the

copy.

G. Confidentiality:

All correspondence marked "Grievance" and addressed to the Grievance Officer, Deputy Warden,
Warden, or designee will be treated as strictly confidential. Records regarding the participation of an
individual in legitimate grievance proceedings will be kept in a locked office or file cabinet and shall
not be available to employees or other inmates, except to the extent necessary for clerical processing or
legal defense. Only employees who are participating in the disposition of a legitimate grievance will
have access to records essential to the resolution of the grievance.

H. Grievance Officer  Investigation and Report Administrative Responsibilities:

1) Grievance Officers will provide informational assistance to the inmate as to the proper grievance
processes.

2) All completed grievance investigation reports, appeals, tracking logs to include statistics logs
and completed correspondence investigations to include the final disposition with the signatures
will be scanned and entered into the designated J or Z: Drive folder by the Institution Grievance
Officer. All grievances will be entered into CMIS as historical data. The original copy which is
being scanned will be archived also as to have a backup copy available if needed.

3) Private contracted Institutions Grievance Officers will maintain a separate file folder with the
tracking reports, all completed grievances and appeals to include the final disposition with the
signatures which will be scanned and entered into the designated Z: Drive folder. The original
copy which is being scanned will be archived as a backup copy. These file folders must be in
monthly (10th day of each month) to the J or Z drive for retention. These files will have the
standard tracking forms to be used only as to insure continuity with all the State and Private
Institutions.

4) All grievance appeals that require Central Office review will be electronically transmitted
(email), to the Statewide Grievance / Disciplinary Appeals Manager for review and decision by

PEX 2, p. 7 
Collins & Collins, P.C.



NUMBER: CD-150501 REVIEWED: 06/14/18 REVISED: 06/14/18 PAGE: 8

NUMBER: CD-150501 REVIEWED: 06/14/18 REVISED: 06/14/18 PAGE: 8

the assigned Institution grievance officer. It is the responsibility of the Institution Grievance
additional

information needed for review and decision at the Central Office. If the appeal packet is not
complete, it will be returned to the Institution Grievance Officer to complete.

5) This will allow the Grievance Officer a tracking system to insure receipt and forwarding of the
grievances to the Statewide Grievance / Disciplinary Appeals Manager. Grievance Officers will

delivered or mailed to the
inmate within five (5) working days of receipt to ensure time limits are met and receipt of

06/14/18
David Jablonski, Secretary of Corrections Date
New Mexico Corrections Department
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NEW MEXICO CORRECTIONS DEPARTMENT
INMATE GRIEVANCE

Inmate's Name:   NMCD#:   Grievance File #:

Institution:  Housing Unit:   Date of Incident:

Date Received by Grievance Officer:

Grievance Officer's Signature:

INSTRUCTIONS: It is expected that problems be resolved in an informal manner. Please read
policy/procedure CD-150500 before filing a grievance. Your grievance must be typed or clearly written so
as to be readable after photocopying. The grievance must be filed with the Institutional Grievance Officer
to be valid. Copies sent elsewhere will be considered informational copies only, not requiring a response.
STEP 1 - Grievance: Include documentation and names of any witnesses to support your claim. For your
grievance to be accepted, you must state the relief requested. Use additional pages, if necessary.

Inmate's Signature:  Date:

Relief Requested:

STEP 2  To Be Completed by the Grievance Officer:

A.     your grievance is accepted for consideration.
B.   your grievance is being returned to you because of the following reason:

1. The grievance is not readable.
2. The matter has been answered in previous grievance #:
3. The grievance concerns material not grievous under present policy.
4. The grievance is a group grievance or petition. (Submit individually.)
5. The grievance is not timely.
6. Other Specify:

Grievance Officer's Signature:  Date:
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Form CD-150501.1
Revised 06/14/18 Page 2

NEW MEXICO CORRECTIONS DEPARTMENT
INMATE GRIEVANCE

Grievance File #:

STEP 3  Grievance Investigation and Recommendation:

1. Witness Statement: ( )

2. Witness Statement: ( )

3. Grievance Officer Investigation Results and Recommendation

Grievance Officer's Signature Date

STEP 4  Decision of Warden/Designee: Date received by Grievance Officer:

Denied (  ) Granted (  ) Dismissed (  ) Resolved (  ) Referred ( )

Signature:  Date:

Date Returned to Inmate:

STEP 5  Departmental Appeal: (Return grievance to Grievance Officer for processing.)
A. Reason for appeal:

Inmate's Signature:  Date:

Date Received By Grievance Officer:
Date Sent to Grievance Coordinator:

B. Department Decision:

Date:
Cabinet Secretary/Designee
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Form CD-150501.2
Revised 06/14/18 Page 1

NEW MEXICO CORRECTIONS DEPARTMENT
Inmate 5-Day Notice of Receipt of Grievance

Name: NMCD#:

Grievance File #:  Facility:  HU:  Cell:

RE:  Issue is under Review: Yes (   ) No ( )

Date Formal Grievance Received:  Date Notice of Receipt Sent:

NEW MEXICO CORRECTIONS DEPARTMENT
Inmate 5-Day Notice of Receipt of Grievance

Form CD-150501.2
Revised 06/14/18 Page 1

Name: NMCD#:

Grievance File #:  Facility:  HU:  Cell:

RE:  Issue is under Review: Yes (   ) No ( )

Date Formal Grievance Received:  Date Notice of Receipt Sent:

NEW MEXICO CORRECTIONS DEPARTMENT
Inmate 5-Day Notice of Receipt of Grievance

Form CD-150501.2
Revised 06/14/18 Page 1

Name: NMCD#:

Grievance File #:  Facility:  HU:  Cell:

RE:  Issue is under Review: Yes (   ) No ( )

Date Formal Grievance Received:  Date Notice of Receipt Sent:

NEW MEXICO CORRECTIONS DEPARTMENT
Inmate 5-Day Notice of Receipt of Grievance

Form CD-150501.2
Revised 06/14/18 Page 1

Name: NMCD#:

Grievance File #:  Facility:  HU:  Cell:

RE:  Issue is under Review: Yes (   ) No ( )

Date Formal Grievance Received:  Date Notice of Receipt Sent:
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Form CD-150501.3
Revised 06/14/18 Page 1

NEW MEXICO CORRECTIONS DEPARTMENT

INMATE INFORMAL COMPLAINT

Inmate Name:  NMCD#:

Facility:  HU/Cell #:  _ Date of Incident:

Name of subject or person to whom the complaint was filed against:

Explain your complaint in detail:

Inmate Signature:  Date:

Unit Manager/Chief of Security/Designee
Date Received:

I,  have reviewed the above informal complaint and
Unit Manager/Chief of Security/Designee

Recommend: ( ) Resolution ( ) Recommend formal grievance

Explain:

Staff Member:  / Date:
Print / Sign

Acknowledged by the signatures below, this informal complaint is: Resolved Unresolved

Unit Mgr/Chief of Security/Designee:  Date:
Print / Sign

Staff Witness:  / Date:
Print / Sign

Inmate:  / Date:
Print / Sign

If this informal complaint could not be resolved, the inmate may pursue a formal grievance within 5
working days of the date of resolution.

At time of resolution-the inmate must be given a copy of the completed copy of the Informal Complaint

Inmate must attach this document if the formal grievance is to be submitted.
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STATE OF NEW MEXICO
COUNTY OF SANTA FE
FIRST JUDICIAL DISTRICT COURT

FILED 1st JUDICIAL DISTRICT COURT
Santa Fe County

11/6/2020 12:56 PM
KATHLEEN VIGIL CLERK OF THE COURT

Tamara Snee

D-101-CV-2019-00691

GERALD WILSON,

Plaintiff,

v.

CENTURION CORRECTIONAL
HEALTHCARE OF NEW MEXICO, LLC;
STATE OF NEW MEXICO, NEW
MEXICO CORRECTIONS DEPARTMENT et al.

Defendants.

PLAINTIFF’S MOTION FOR DEFAULT BASED ON DISCOVERY ABUSE
AND RULE 11 VIOLATIONS

COMES NOW Plaintiff, Gerald Wilson, by and through his attorneys,

Guebert Gentile & Piazza, P.C. and Collins & Collins, P.C., and respectfully moves the Court to

sanction NMCD Defendants for discovery abuse and Rule-11 violations which have impacted the

course of this litigation and prejudiced Plaintiff. As grounds for Plaintiff’s Motion for Default

Based on Discovery Abuse and Rule 11 Violations, Plaintiff states as follows:

I. INTRODUCTION

NMCD Defendants have filed a Motion for Summary Judgment Based on Plaintiffs Failure

to Exhaust Administrative Remedies (MSJ). In doing so, they have intentionally attempted to

deny Plaintiff access to the Courts. Most importantly, NMCD’s MSJ is based on the allegation

that Mr. Wilson did not “file any grievances” related to relevant medical care, when in fact, NMCD

just produced such a grievance in its supplemental responses to discovery. This reflects a much
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larger pattern of discovery abuse and obstruction. The fraudulently premised MSJ is a violation

of the New Mexico Rules of Civil Procedure and Rules of Discovery and deserves the most serious

sanctions available under NMS A Rule 11.

II. PROCEDURAL HISTORY

1. In March 2020, all parties agreed to stay proceedings pending settlement

negotiations.

2. The stay covered a number of cases in the First Judicial District Court including

this case.

3. There was significant discovery due from NMCD prior to the stay going into effect,

including discovery related to Plaintiff’s grievance file.

4. No discovery was provided by NMCD during the six-month stay.

5. Despite the agreed upon stay, NMCD filed twenty Motions for Summary Judgment.

6. On April 22, 2020, NMCD filed the subject MSJ on failure to exhaust

administrative remedies (along with four other identical MSJs in concurrent cases).

7. All parties went to Mediation on September 24, 2020.

8. Due to failure of mediation, the stay on the cases was lifted.

9. Plaintiff filed his Response to Motion for Summary Judgment Based on Plaintiff’s

Failure to Exhaust Administrative Remedies (MSJ) on October 23, 2020.

III. STATEMENT OF FACTS

10. NMCD and its employees, staff and/or agents have repeatedly denied that Plaintiff

filed medical grievances including the allegation in Paragraph 8 of its MSJ stating, “Plaintiff did

not file any grievances regarding the medical care he received or did not receive”.
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11. On January 2, 2020, Plaintiffs First Set of Interrogatories and Requests for

Production to the New Mexico Corrections Department were issued to NMCD.

12. On March 23, 2020, after enlargements of time for NMCD’s responses, NMCD

provided Answers, Objections, and Responses to Plaintiffs First Set of Interrogatories, Requests

for Production and Requests for Admission to Defendant New Mexico Corrections Department.

13. In response to Request for Production (RFP) No. 1 which read “Please provide the

complete grievance file for Gerald Wilson”, NMCD answered in part:

“Notwithstanding said objection, and without waiver, since Plaintiff has not filed
any grievances, there are no documents responsive to this request.” [emphasis
added],

14. On May 15, 2020, Plaintiff issued a Rule 37 Good Faith Letter outlining

deficiencies in NMCD’s responses.

15. On October 26, 2020, NMCD supplemented its responses. In its supplemental

response to Request for Production No. 1, NMCD stated please refer to those documents produced

as Wilson RFP 1 Bates NMCD 0001-0006. Additionally, please refer to the inmate request form,

produced as Centurion 000028-000029. Bates NMCD 0001-0006 is in fact a formal grievance

Plaintiff filed regarding the medical care relevant to his Complaint.

16. In its original response to RFP No. 14 which requested the “Informal Complaint

Tracking Log-Attachment (CD-150501) for Infection, Sepsis, Osteomyelitis...”, NMCD answered

in part:

“Notwithstanding said objections, and without waiver, given that Plaintiff did not
file any grievance pertaining to medical care there are no documents responsive to
this request.”

PEX 6, p. 3
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17. In its supplemental response (October 26) to request for production No. 14, NMCD

stated in part:

“NMCD reviewed Plaintiffs Rule 37 letter and submits as follows. NMCD is not
supplementing this, as noted in the last sentence of its response to RFP 14, there
are no documents responsive to this request.”

The last sentence of its response to RFP No. 14 reads:

Notwithstanding said objections, and without waiver, given that Plaintiff did not
file any grievance pertaining to medical care there are no documents responsive to
this request, [emphasis added],

18. At mediation on September 23, NMCD argued that it was entitled to summary

judgment based on the assertion Plaintiff did not file any grievances. As such, negotiations ended

on September 23, 2020.

19. On October 26, 2020, after Plaintiff already filed his response to NMCD’s MS J,

NMCD supplemented response to RFP No. 1 providing Bates document NMCD 0001-0006.

Exhibit 1.

20. Bates NMCD 0001-0006 is a medical grievance filed by Plaintiff on the subject

matter of the Complaint specifically referencing the lack of medical care for his back.

21. Plaintiffs medical grievance, Bates NMCD 0001-0006, was filed within the

relevant time period and related directly to the subject matter of the Complaint.

22. NMCD’s Motions for Summary Judgment Based on Plaintiffs Failure to Exhaust

Administrative Remedies included a falsified affidavit submitted by Defendant Steve Madrid.

Exhibit 2.

23. In his affidavit, Steve Madrid states that Plaintiff did not file any grievances

(Exhibit 2, ^[ 16), which we now know is patently false.

PEX 6, p. 4
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24. NMCD witheld Plaintiffs filed grievance until after it filed its MS J on

Failure to Exhaust, after mediation (in which it argued no grievance existed), and after Plaintiff

had already filed his response to NMCD’s MS J.

IV. LEGAL STANDARD

“Our Supreme Court has recognized that courts must have inherent power to impose a

variety of sanctions on both litigants and attorneys in order to regulate their docket, promote

judicial efficiency, and deter frivolous filings. “Siepert v. Johnson, 2003-NMCA-l 19, If 11,

134 N.M. 394, 77 P.3d 298 (quoting State ex rel. N.M. State Highway & Transp. Dep’t v. Baca,

120 N.M. 1, 4, 896 P.2d 1148, 1151 (1995) (internal quotation marks and citation omitted). The

courts’ inherent power in that regard “protects the integrity of the judicial process by concerning

itself with the proper functioning of the court system.” Seipert, 23003-NMCA-l 19, 11 (quoting

Rest. Mgmt. Co. v. Kidde-Fenwal, Inc., 1999-NMCA-101, Tf 22, 127 N.M. 708, 986 P.2d 504)

(internal citations, quotation marks and alterations omitted).

Sanctions protect the discovery process thereby protecting the due process rights of the

non-deceiving party. Reed v. Furr's Supermarkets, Inc., 2000-NMCA-091, If 31, 129 N.M. 639,

647, 11 P.3d 603, 611, citing See United Nuclear Corp., 96 N.M. at 238, 241, 629 P.2d at 314,

317. However, sanctions need not be tied to prejudice to the parties but may “linked to the affront

to the court and the judicial process. Weiss v. THI of New Mexico at Valle Norte, LLC,

2013-NMCA-054, 1f 24, 301 P.3d 875, 883, citing See Sanchez, 2004-NMCA-033, 1f 19,

135 N.M. 192, 86 P.3d 617 (stating that “whether prejudice to [the djefendant resulted is not the

issue; the issue is counsel's abuse of the discovery process”). It is said that abuse of the discovery

process affects more than the parties to the litigation, “It also affects the integrity of the court and,

when left unchecked, would encourage future abuses.” Weiss v. THI of New Mexico at Valle Norte,

PEX 6, p. 5
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LLC, 2013-NMCA-054, 24, 301 P.3d 875, 883, citing Gonzales, 120 N.M. at 157, 899 P.2d at

600.

In this case, severe sanctions are appropriate, not just to protect the interests of Plaintiff s

rights but also the sanctity of the judicial process in the First Judicial District Court.

V. ARGUMENT

Defendants’ discovery abuse in this case is alone sufficient for the most severe sanctions.

However, Defendants’ behavior in the instant case should not be viewed in isolation. Defendants

have engaged in a pattern and practice of deliberate and willful obstruction of discovery in

numerous cases in the First Judicial District Court. This pattern and practice should be taken into

consideration in the Court’s discretionary decision on sanctions here.

A. NMCD’s discovery abuse warrants sanctions as Plaintiff was forced to engage in
unreasonable discovery and motions practice to obtain information in NMCD’s possession;
forced to respond to a fraudulent motion for summary judgment; forced to attend a dead­
end mediation in which NMCD argued that Plaintiff had not filed any grievances.

The conduct of NMCD in concealing Plaintiffs grievances is egregious, prejudicial and

frustrates the purpose of discovery and ultimately trial of this matter. Defendants concealed the

subject grievance during a six-month stay which the parties entered in good faith. Further, at

mediation, Defendants concealed the subject grievance while forcefully arguing that Plaintiffs

case should be dismissed because Plaintiff did not file any grievances. Defendants’ position at

mediation that none of the Plaintiffs had filed grievances, in fact caused the failure of the mediation

in this case, and four similar cases.

Most importantly, the NMCD Defendants continue their misrepresentations to this day,

and have not withdrawn their MSJs or withdrawn Steve Madrid’s false affidavit. By failing to

withdraw their MSJs or Steve Madrid’s affidavit, NMCD Defendants appear to be willfully

PEX 6, p. 6
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misleading the court; specifically, NMCD cannot state that Plaintiff “did not file any grievances”

(in its discovery responses, supplemental discovery responses, “undisputed facts” and in

Mr. Madrid’s affidavit) in light of the grievance (Bates NMCD 00001-0006) provided to Plaintiff

on October 26, 2020.

Bates NMCD 00001-00006, was provided to Plaintiff after Plaintiff filed his response in

opposition to NMCD’s MSJ on Exhaustion. In other words, NMCD only provided this critical

information after it could no longer be harmed by such information at mediation or during motions

practice. NMCD’s willingness to attend mediation in bad faith, and litigate false summary

judgment arguments based on false affidavits, is extremely prejudicial to Plaintiff and frustrates

the prosecution of his case.

This specific instance of gross abuse of discovery should not be viewed in isolation.

A. Pattern of Discovery Abuse Across Multiple First Judicial District Court Cases

Concealing or withholding evidence appears to be the modus operandi of NMCD in

responding to discovery. This is evidenced by the order from Ret. Judge Raymond Z. Ortiz,

formerly Judge in the First Judicial District Court, in Bianca McDermott v.

New Mexico Corrections Department, No. D-101-CV-2017-00871. No. D-101-CV-2017-00871,

wherein he stated at Tf4 of his ruling:

“Lastly, the Court will issue an instruction to the jury stating that the Court has found that
NMCD has acted in a willful, intentional, and bad faith manner by concealing evidence,
contrary to NMCD’s obligations to preserve and produce such evidence that has been set
forth in orders issued by this Court; and that such conduct is among the worst examples of
any party ever appearing in this Court, or for that matter in any litigation that the Court was
aware of in twenty years of private practice in this District in the civil law context.”
Exhibit 3.

The Order in McDermott illustrates NMCD’s history and pattern of discovery obstruction,

destruction and concealment. The McDermott order also shows that NMCD is incapable of
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adjusting its discovery practices to meet the New Mexico Rules of Civil Procedure even in the

aftermath of severe sanctions. Finally, and most importantly, the McDermott Order addressed

pre-litigation destruction of discovery. In this case, NMCD withheld critical information that was

the subject of ongoing litigation, including dispositive motions practice, and arguments at

mediation.

In addition to McDermott, NMCD has suffered spoliation sanctions for concealment or

destruction of prison video in Encinias v. NMCD, et al, Cause No. D-101-CV-2019-00720

Exhibit 4. The behavior in the instant case is again worse than that in Encinias. Like McDermott,

Encinias also involved the pre-litigation destruction of evidence. Here, NMCD actively

maintained a false position during litigation based on the withholding of critical evidence and

discovery abuse.

Abuse of the discovery process, if left unchecked, harms the integrity of the court and if

“left unchecked, would encourage future abuses.” Weiss v. THI of New Mexico at Valle Norte,

LLC, 2013-NMCA-054, 24, 301 P.3d 875, 883, citing Gonzales, 120 N.M. at 157, 899 P.2d at

600. A pattern and practice of willful discovery abuse merits the most serious sanctions. Reed v.

Furr's Supermarkets, Inc., 2000-NMCA-091, 14, 129 N.M. 639, 644, 11 P.3d 603, 608. The

choice of sanctions is within the discretion of the trial Court. Gonzales v. Surgidev Corp.,

1995-NMSC-047, 33, 120 N.M. 151, 158, 899 P.2d 594, 601

The trial court need not exhaust lesser sanctions:

“when the court in its discretion determines that none of the ‘lesser sanctions available to
it,’ would truly be appropriate,” the court need not exhaust the lesser sanctions.”

United Nuclear Corp. v. Gen. Atomic Co., 1980-NMSC-094, 387, 96 N.M. 155, 239, 629
P.2d231, 315, see also Enriquez v. Cochran, 1998-NMCA-157,48, 126 N.M. 196,211,
967 P.2d 1136, 1151, Gonzales v. Surgidev Corp., 1995-NMSC-047,33, 120 N.M. 151,
158, 899 P.2d 594, 601.
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Due to a pattern and practice of willful failures of discovery, the court in Gonzales awarded

$100,000 to cover the expense of the discovery withheld and $51,000 for attorney's fees, costs,

and expenses. In the instant case, Plaintiff has been compelled to search for inmate grievances via

multiple sets of discovery, good faith letters, and motions practice. In this case, Plaintiff only

obtained the relevant information from NMCD after the harm had been done, including the time

and expense of preparing responses to NMCD’s motions, conducting investigations, and

attempting to meet with clients to discuss the issues raised in NMCD’s motions. Without this

evidence, which NMCD appears to have intentionally concealed, Plaintiffs case could have been

summarily dismissed. It will be difficult moving forward with litigation of this matter, knowing

that NMCD provides false answers to discovery, and false arguments in dispositive motions based

on false affidavits, and thus, Plaintiff respectfully requests sanctions that will appropriately restore

fairness to this case and the judicial process.

WHEREFORE, Plaintiff respectfully requests that the Court order the following relief

1. Default Judgment against NMCD Defendants on the issue of liability.

2. Damages covering the expense of the discovery withheld pursuant to

Gonzales v. Surgidev Corp., 1995-NMSC-047.

3. Costs and Fees associated with attempts to obtain inmate medical grievances in this

case.

4. Costs and Fees associated with litigating NMCD’s Motion for Summary Judgment,

which was based on a false affidavit, and false discovery responses.
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Respectfully submitted,

GUEBERT GENTILE & PIAZZA P C.

By /s/David S. Ketai__________________
Terry R. Guebert
Robert Gentile
David S. Ketai
Julia H. Purdy
P. O. Box 93880
Albuquerque, NM 87199
(505)823-2300
tgueb ert @ gueb ertl aw. com
rgentile@guebertlaw com
dketai (Si gu eb erd aw. c om
jpurdy@guebertiaw.com

-and-

COLLINS & COLLINS, P C.

By /s/Parrish Collins________________
Parrish Collins
P. O. Box 506
Albuquerque, NM 87103
(505)242-5958
parri sh @eol 1 i n sattorn ey s .com

Attorneys for Plaintiff

F:\Clients\7100.191cf\Pleadings\Rule 11 Motion for Default.fmal.docx/krg
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I HEREBY CERTIFY that on the 6th day of
November, 2020, I filed the foregoing
Plaintiff’s Motion for Default Based on
Discovery Abuse and Rule 11 Violations
electronically through the State of
New Mexico’s Odyssey File & Serve system
requesting that the following counsel be
served through Odyssey:

Alfred A. Park
James J. Grubel
Geoffrey D. White
Park & Associates, LLC
6100 Uptown Blvd N.E., Suite 350
Albuquerque, NM 87110
(505) 246-2805
apark@parklawnm.com
jgnrbei@parklawnm.com
gwhite@parklawnm.com
Attorneys for Centurion andMHM
Health Professionals

Mary T. Torres
Law Offices of Mary T. Torres
201 3rd Street NW Suite 500
Albuquerque, NM 87102
(505) 944-9030
mtt@mar>'torreslawrcom
Attorney for New Mexico
Corrections Department

/s/David S. Ketai
F:\Clients\7100.191cf\Pleadings\Rule 11 Motion for Default.final.docx/krg
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^MEMORANDUM
Corrections

Date: 7/11/18
The GEO Group, Inc.

GEO Corrections

To: Inmate Gerald Wilson #80046

Guadalupe County Correctional Facility
P.O.Box 520

South Highway 54

cc: Santa Rosa, NM 88435

From: Krystal Rivera, Grievance Lieutenant

www.geogroup.com

RE: GRIEVANCE INVESTIGATION AND RECOMMENDATION SR-18-06-02

On June 25,2018 a Grievance was submitted to the Grievance Officer in reference to your claim
your medical needs regarding your back pain are not being met The Grievance Officer has
reviewed your claim and consulted with the Medical Department Administrator, K. Armijo. As
stated in the attached memorandum you have been seen on several different occasions and have
been provided off-site medical treatment regarding said issue.

At this time you did not list a clear relief requested however the Grievance Officer determines
your medical needs are being met therefore your Greivance is considered resolved.
RECOMMEND GRIEVANCE RESOLVED

1UlfOc.
Officer’s Signature Date

STEP 4 - Decision of Warden/Designee:

Denied( ) Granted( ) Dismissed( ) Resolved Referred( )

"Z777z
A
signature

Date Returned to Inmate:

Wilson RFP 1 Bates NMCD 0001
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Centurion
the next generation in correctional healthcare

GUADALUPE COUNTY CORRECTIONAL FACILITY

MEMORANDUM
Date: 07-11-18

To: Disc

cc:
From: K. Armijo H.S.A.

Subject: Wilson 80046

As stated in inmates’ grievance, he has been seen In medical numerous times, since 5-11-18.
He was seen: 5-14-18 given proper medications with education, to report any changes in
condition, 5-15-18 seen mid-level again, 5-21-18 seen mid-level, she ordered an x-ray and put
in a request for an MRI, x-ray was done 5-24-18. Seen mid-level again 6-4-18, medications
were changed.
6-18-18 seen Mid-level - plan of care was discussed with Regional Medical Director.
6- 27-18 seen on-site medical director - meds reviewed, MRI had been previously ordered and
scheduled.
7- 3-18 sent to GCH for MRI.

Please call me at ext 193 if you need further information or assistance.

Thank you,
K. Armijo H.S.A.

GCCF-6382

Wilson RFP 1 Bates NMCD 0006
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AFFIDAVIT OF STEVE MADRID

Affiant, who is over the age of 18 and has personal knowledge of the facts as stated herein,

swears or affirms under penalty of peijury under the laws of the State of New Mexico the following

statements:

1. My name is Steve Madrid. I am the Grievance Appeals Coordinator for the New

Mexico Corrections Department (“NMCD”).

2. NMCD has a written grievance process that is provided to each inmate.

3. NMCD has the capacity to and does consider inmate grievances.

4. When an inmate files a grievance, NMCD addresses grievances, and it does its best

to adhere to the Grievance procedure instituted by NMCD in its Grievance Policy, CD-150500. A

copy of the Grievance policy is attached to my affidavit.

5. NMCD assures that inmates are aware of the grievance process and provides the

inmate with information about the grievance process in the orientation process.

a. Contained in Dominick Mora Solis’ inmate file is an Orientation Verification

document signed by Mr. Mora Solis which indicates in item 23 that he received information

pertaining to the Grievance System. The grievance policy was in effect during Dominick

Mora Solis’ incarceration. A copy of this document is attached to my affidavit.

b. Contained in Jerry Sisneros’ inmate file is an Orientation Verification document

signed by Mr. SISNEROS which indicates in item 23 that he received information

pertaining to the Grievance System. The grievance policy was in effect during SISNEROS

incarceration. A copy of this document is attached to my affidavit.

c. Contained in Gabriel Miera’s inmate file is an Orientation Verification document

signed by Mr. Miera which indicates in item 23 that he received information pertaining to
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the Grievance System. The grievance policy was in effect during Mr. Miera’s incarceration.

A copy of this document is attached to my affidavit.

d. Contained in Gerald Wilson’s inmate file is an Orientation Verification

document signed by Mr. WILSON which indicates in item 23 that he received information

pertaining to the Grievance System. The grievance policy was in effect during GERALD

WILSON’S incarceration. Acopy of this document is attached to my affidavit.

e. Contained in George Yribe’s inmate file is an Orientation Verification document

signed by Mr. Yribe indicates in item 23 that he received information pertaining to the

Grievance System. The grievance policy was in effect during Mr. Yribe’s incarceration. A

copy of this document is attached to my affidavit.

6. With the exception of grievances filed pursuant to the Prison Rape Elimination Act,

NMCD’s policy is to try and resolve grievances at the lowest possible level, preferably at the

facility that is housing the inmate. Therefore, before using the formal grievance process, an inmate

is required to try and resolve his grievance informally.

7. If an inmate cannot resolve a complaint informally through discussion, he must file

an informal written complaint within five working days from the date of the incident that forms

the basis of the complaint. In my experience and knowledge concerning the grievance process at

NMCD, most inmate grievances are resolved at the informal stage. Often times if the inmate’s

informal complaint concerns medical issues, it is resolved at the informal complaint stage.

8. In my experience and knowledge concerning the grievance process at NMCD,

100% of grievances or complaints submitted by inmates are addressed.
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9. In my experience and knowledge concerning the grievance process at NMCD, the

person designated to respond to the informal complaint will document a response and provide it to

the inmate within five days.

10. If the inmate’s complaint is not resolved informally, then the procedure goes to the

formal grievance process. This process is usually resolved in ten days. That process is set forth

below:

a. For example, if the formal grievance concerns a medical issue, the inmate’s

grievance is submitted to the grievance officer at the respective facility.

b. Once the medical grievance is received by the grievance officer at the

facility, the grievance officer contacts the Health Services Administrator at the

facility and asks the Health Services Administrator to provide a response to the

inmate’s grievance. The grievance officer then documents the response received by

the Health Services Administrator at the facility. Often times, the grievance is

resolved at this level in the inmate’s favor.

c. If, however, the grievance is not resolved, then the grievance officer sends

the response from the Health Services Administrator, along with a recommendation

to the Warden at the facility. Even if the grievance were to be resolved at this stage,

the Warden would still receive information about the grievance.

d. If the Warden grants the grievance, the process ends. If the Warden does

pot grant the grievance, then within five days, the grievance is sent to me, as the

Grievance Appeals Coordinator. At this time, because some time has passed from

the original complaint, and in the case of a medical grievance, there may be

additional medical care that has been received. I will review that medical work and
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confer with the facility’s Health Services Administrator and with a Health Services

Administrator at Central Office in Santa Fe to determine if the medical issues in the

grievance have been addressed.

e. If the medical issues have been addressed, then I communicate same to the

inmate, and the grievance is resolved.

f. At this point, all grievances that come to me are sent to the Director of Adult

Prisons, and make a recommendation, and the Director of Adult Prisons makes the

final decision on behalf of the Secretary of Corrections.

11. An inmate exhausts the grievance process only if and when he pursues the last

possible appeal in the grievance policy to the Secretary of Corrections or his/her designee.

12. With regard to the issue of whether Mr. Mora Solis filed a grievance, I know that

Mr. Mora Solis is familiar with the process for filing grievances because he did file a grievance

related to commissary matters. I searched NMCD’s records for the grievance history of inmate

Dominick Mora Solis and found no formal grievances filed by him related to the medical care

received or lack of medical care received.

13. With regard to the issue of whether Mr. Sisneros filed a grievance, I know that Mr.

Sisneros is familiar with the process for filing grievances because he did file a grievance related

to loss of property. I searched NMCD’s records for the grievance history of inmate Sisneros and

found no formal grievances filed by him related to the medical care received or lack of medical

care received.

14. With regard to the issue of whether Mr. Yribe filed a grievance, I searched NMCD’s

records for the grievance history of Mr. Yribe and found no formal grievances filed by him related

to the medical care received or lack of medical care received.
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14. With regard to the issue of whether Mr. Yribe filed a grievance, I searched

NMCD’s records for the grievance history of Mr. Yribe and found no formal grievances filed by

him related to the medical care received or lack of medical care received.

15. With regard to the issue of whether Mr. Miera filed a grievance, I searched

NMCD’s records for the grievance history of Mr. Miera and found no formal grievances filed by

him related to the medical care received or lack of medical care received.

16. With regard to the issue of whether Mr. Wilson filed a grievance I searched

NMCD’s records for the grievance history of Mr. Wilson and found no formal grievances filed

by him related to the medical care received or lack of medical care received.

FURTHER AFFIANT SAYETH NAUGHT.

Steve Madrid
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STATE GF NEW MEXICO
COUNTY OF SANTA FE
E1KST JUDICIAL DISTRICT COL KT

FILED
1st JUDICIAL DISTRICT COURT

Santa Fe County
9/6/2019 4:44 PM

STEPHEN T. PACHECO
CLERK OF THE COURT

Jennifer Roinero

BIANCA MCDERMOTT, )
)

Plain [iff, )
)

v. )
)

NEW MEXICO CORRECTIONS )
DEPARTMENT, )

)
Defendant. )

No. D-1O1-CV-2O17-O0871

___________________________________ )

ORDER GRANTING PLAINTIFF’S MOTIONS FOR SANCTIONS

This mailer came before Lhe Court on Plaintiffs Motion for Sanctions for

Spoliation of Evidence (November 27, 2018). Based on the submissions of the parties

and after a bearing held on March 6; 2019 and a subsequent hearing held Augusl 5,

2019, the Court FINDS as follows:

1. The August 5. 2019 bearing was an extension of previous hearings at which

Plaintiff’s Motion for Sanctions and other matters were addressed. In

connection with those hearings, the Court has previously entered Orders

granting Plaintiffs Motions to Compel. Such. Orders specifically include an

Order Compelling Production of Email Communications (March 21, 2019); an

Order Compelling Production of the McIIard Report (March 21, 2019); Lind ail

Order Compelling Production of Documents Related to Anthony Romero

(Plaintiffs RFP No, 11) (March 21, 2019).

2. Defendant, New Mexico Corrections Department (NMCD) sought

reconsideration of these various order’s (Motion for Reconsideration and

Supporting Memorandum, March 26, 2019).
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This Courl Denied Defendant's Motion for Reconsideration (Order Denying

Motion for Reconsideration, July 1, 2019).

4. In addition, the Court notes that it has already addressed the first two factors

under Res Laura nt Management Company v. Kiddc-Fcnwat, Inc., 1999-NMCA-

101, Specifically, the Court previously addressed;

a. The first factor, the degree of fault reflected in the spoliator's conduct,

in this rase NMCD. Here, the Court found that the degree of NMCD's

fault was quite pronounced based on the evidence previously before the

Corut.

b. The second factor is prejudice to the non-spoliating party, here the

Plaintiff, 'the Court previously found that the prejudice to the Plaintiff

was quite pronounced based on the evidence previously before the

Court.

5. IToni the Court's perspective, the obligation to retain documents, and to

trigger Lability for intentional spoliation of evidence or withholding of

evidence, does nul begin wiLh knowledge LliaL a complaint has been died. In

the Court's view, the obligation begins prior to that point with the knowledge

on the part of the Defendant of a probability that a lawsuit will be filed in the

future,

6. In the present case, the Court finds that the latest possible time that

obligation was triggered in Lhis Case was August of 2012, when Mr. Brewster,

general counsel for NMCD, was advised of Dr. McDermott’s concerns

regarding retaliation.
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7* From Lbe Court’s perspective, lbe evidence indicates [haI in August of 2012

when lbe obligation Lo preserve evidence was triggered, XMCD still bad over

thirty of the email boxes that were the subject of this Court’s discovery orders,

and that Lhosc email boxes bad not yet been deleted.

8, Even in June of 2014, when the MeHard Report was issued, KMCD still had

possession of approximately thirty email boxes still intact that were the

subject of this Court's discovery orders.

Much later, after Dr, McDermott’s complaint had been filed and discovery had

been served, NMCD still had possession of some of the email boxes that were

the subject of Ibis Court’s discovery orders. As late as February of this year,

even w'hite 0 motion to compel was pending, another email account was

deleted, LhaL of Shellie Holmes-Garcia. Tills is extremely troubling to the

Court, especially in light of the other factors that have already been laid out*

10. The Court previously ordered full and complete disclosure of any

investigations or investigatory requests initiated by the Department or by

Department employee Anthony Romero LhaL were initiated, even arguably, fur

purposes of retaliation, A memo, marked as Exhibit 9, which is a July 14,

2017 memorandum from Deputy Warden Vistula Cuny to Deputy’Director

Jerry’ Roark, was from the Court’s perspective very clearly within the scope of

the discovery’ materials ordered to be produced by the Court. Yet, the memo

was not produced.

11, The critical inquiry from this Court’s perspective is not the y-olume ultimately

produced, that is, the twenty (20) email accounts that were divulged, as wTeil
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as Lhe McHard Report, The core inquiry should be Ihe core of Lhe remaining

cri Li cal documents nol. produced and the reasons why.

12. The documents not produced—Exhibit 9 and all of the email accounts that

were deleted—demonstrate a complete and lolal disregard by NMCD of its

disco very obligations as well as disregard of Lhe discovery orders of Lliis Court.

13. This finding is specifically7 addressed to NMCD and not to its outside Counsel,

Ms. Moult on.

14. The Court finds that given these factors and considerations, the number of

email accounts not fully disclosed, the memorandum at Exhibit 9, and all

related discovery issues eonslilules a willful, inlentional, and bad faith

attempt to conceal evidence in this case.

15. The Court further finds LhaL having been on lhe bench since 2005. and in

twenty years of civil practice prior to taking the bench, Lhe CourL has never

seen such an extreme example of willful, intentional, and bad faith attempts

to conceal evidence. lhe Court finds that this ease is in the very top tier of

ciisos demonstrating such willful, uilenLional, and bad fiulli discovery abuse.

This finding is directed to KM CD as a whole.

Given these findings, the sole remaining question for the Court to answer is

whether sanctions arc appropriate. The Court clearly finds that sanctions are

appropriate, and based on the above-stated findings, the Court ORDERS that:

1. fill of KM CD’s affirmative defenses, particularly and specifically including

affirmative defense No. 3 asserting that its actions were taken in good faith or

for any legitimate business reason, are stricken;
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2. Any evidence Lhal NMCD mighl present or aLLempL lo present in support of

any of its affirmative defenses, particularly and specifically including

affirmative defense No. 3 asserting that its actions were taken in good faith or

fora IcgitimaLcbusiness reason, will besLrickcn;

trial, it is established that Dr. McDermott was specifically targeted for

retaliation because of her protected activities, and that her termination was a

violation of the Whistleblower Protection Act;

■1. Lastly, the Court will issue an instruction to the jury stating that the Court has

found Lhal NMCD has acled in a willful, intentional, and bad faiLh manner by

concealing evidence, contrary to NMCD’s obligations to preserve and produce

such evidence Lhal has been seL forth in orders issuedby this Court; and that

such conduct is among the worst examples of any party ever appearing in this

Court, or for that matter in any litigation that the Court was aware of in

twenty years of private practice in this District in the civil law context.

The Court Is nob aL the moment, entering, a sanction rendering judgment on the

merits of this case as a result of NMCD’s extreme willful, intentional, and bad

faith conduct with regard to concealing evidence. This issue will, however,

remain open pending NMCD’s further compliance with the Court’s orders. The

Court specifically takes this issue under advisement, viewing it as the ultimate

sancLion on the basis of I he previous findings already made.

THE HONORABLE RAYMOND 7. ORTIZ
DISTRICT CORUT JUDGE
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SUBMITED BY:

JONES, SNEAD, WERT11E1M
& CLIFFORD, PA

By: /s/Samuel C. Wolf______
SAMVEL C. WOLF
AUTUMN BERGII
Post Office Box £££8
Santa Fe, New Mexico 87504-2228
(505) 982-0011
so n lb ejon es fi r nu co io
Attorneys  for Plaintiff

AND

By: Approved Teiephonicatty on g/6/aoig
Debra J. Moulton
2201 San PedroNW, Bldg. 3, Suite 200
Albuquerque, NM 87110
(505) 884-7887
Attorney for Defendant.
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STATE OF NEW MEXICO
COUNTY OF SANTA FE
FIRST JUDICIAL DISTRICT

FILED 1st JUDICIAL DISTRICT COURT
Santa Fe County

7/9/2020 11:56 AM
KATHLEEN VIGIL CLERK OF THE COURT

Jill Nohl

Cause No. D-101-CV-2019-00720

TRINIENCINIAS, as personal representative of
The ESTATE OF ADONUS R. ENCINIAS,
deceased,

Plaintiff,

CENTRAL NEW MEXICO CORRECTIONAL FACILITY,
NEW MEXICO CORRECTIONS DEPARTMENT;
WARDEN KEN SMITH; WENDY PRICE,
NMCD BEHAVIORAL HEALTH BUREAU CHIEF;
ANTHONY ROMERO, DEPUTY/ACTING SECRETARY OF CORRECTIONS;
DAVID SELVAGE, NMCD HEALTH SERVICES ADMINISTRATOR;
ORION STRADFORD, NMCD BUREAU CHIEF;
MHM HEALTH PROFESSIONALS, INC.;
CENTURION CORRECTIONAL
HEALTHCARE OF NEW MEXICO, LLC; and
JOHN DOES 1 through 10, employees, staff, agents of
New Mexico Corrections Department, and/or
Centurion Correctional Healthcare of New Mexico, LLC,
and/or MHM Health Professionals, Inc., respectively),

Defendants.

ORDER GRANTING MOTION FOR SPOLIATION SANCTIONS

THIS MATTER came before the Court on July 7, 2020 on the Plaintiff’s Motion for

Spoliation Sanctions against the New Mexico Department of Corrections. Robert Gentile

appeared on behalf of the Plaintiff. Mary Torres appeared on behalf of the New Mexico

Department of Corrections. The Court has reviewed the Motion, the Response and the Reply.

Having entertained oral argument today, THE COURT FINDS, CONCLUDES AND ORDERS:

1. The Court has subject matter and personal jurisdiction in this case.
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2. On December 2, 2018, Adonus Encinias committed suicide while incarcerated at

the New Mexico Corrections Department.

3. The New Mexico Department of Corrections did not preserve the surveillance

video showing the outside of Mr. Encinias’ jail cell for the four hours preceding his suicide.

This evidence is relevant to establish whether officers at the prison facility were properly doing

their jobs by maintaining a routine inspection of Mr. Encinias’ jail cell before his suicide.

4. A party has a duty to preserve and maintain evidence and spoliation can arise

where a party destroys or alters said evidence. Sanctions are appropriate where a party fails to

preserve evidence when it knows or should have known that litigation was imminent and where a

party has been prejudiced by the failure to preserve the evidence. These are the facts in this case

with regard to the Department’s failure to preserve the relevant surveillance video.

5. Considering the factors articulated in Segura v. K-Mart Corp., 2003-NMCA-013,

9, 133 N.M. 192, 62 P.3d 283, the Motion is well taken and is granted.

6. As the sanction, the Court, at trial, will give a spoliation inference instruction to

the jury. The instruction will state that the jury is permitted, but not required, to infer that the

missing surveillance video would have been unfavorable to the Department of Corrections.

So Ordered:

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that copies of this order were e-served on the date of
acceptance for e-filing to counsel who registered for e-service as required by the rules and mailed
to pro se parties, if any to:
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Terry R. Guebert
Robert Gentile
David S. Ketai
Guebert Gentile & Piazza P.C.
P.O. Box 93880
Albuquerque, NM 87109
(505)823-2300
tguebert@guebeftlaw.com
rgentile@gnebertlaw.eogi
dketai © guebertlaw.com
Attorneys for Plaintiff

AND

Alysan Boothe Collins
Parrish Collins
Collins & Collins P.C
P.O. Box 506
Albuquerque, NM 87103-0506
(505) 242-5958
alvsan@collinsat.tofneys.com
Parrish @ coiiinsattomeys.com
Attorneys for Plaintiff

Mary T. Torres
Law Offices of Mary Torres
201 Third Street N.W., Suite 500
Albuquerque, NM 87102
mtt @ mafytofreslaw.com
Attorney for Defendant NMCD
& Warden Smith

Geoffrey D. White
Alfred A. Park
Park & Associates
3840 Masthead Street, N.E.
Albuquerque, NM 87109
gwhite @ parklawnm.com
apark@parklawnm.com
Attorneys for Defendant Centurion

PEX 6, p. 32
Collins & Collins, P.C.

mailto:tguebert@guebeftlaw.com
dketai_%25c2%25a9_guebertlaw.com
mailto:alvsan@collinsat.tofneys.com
coiiinsattomeys.com
mafytofreslaw.com
parklawnm.com
mailto:apark@parklawnm.com


Hollie Tanabe
Administrative Assistant
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STATE OF NEW MEXICO
COUNTY OF SANTA FE
FIRST JUDICIAL DISTRICT COURT

GERALD WILSON,

Plaintiff,

vs.         No. D-101-CV-2019-00691

CENTURION CORRECTIONAL HEALTHCARE
OF NEW MEXICO, LLC., et al.

NMCD DEFENDANTS’ NOTICE OF WITHDRAWAL OF THEIR MOTION FOR
SUMMARY JUDGMENT BASED ON PLAINTIFF’S FAILURE TO

EXHAUST ADMINISTRATIVE REMEDIES

COME  NOW  Defendants  State  of  New  Mexico,  New  Mexico  Corrections  Department

(“NMCD”),  David  Jablonski,  Anthony  Romero,  David  Selvage,  Orion  Stradford,  and  Steve

Madrid  (together  herein,  the  “NMCD  Defendants”),  through their attorney  of  record,  Mary  T.

Torres  of  the  Law  Offices  of  Mary  T.  Torres,  and  hereby  submit  their  NOTICE  OF

WITHDRAWAL of their Motion for Summary Judgment Based on Gerald Wilson’s Failure to

Exhaust Administrative Remedies.

As  this  Court  is  no  doubt  aware,  undersigned  counsel  represents  NMCD  on  eight  cases

involving the same Plaintiff’s counsel. In five of those cases, NMCD filed motions for summary

judgment based upon the failure to exhaust administrative remedies.  As support for their motions,

NMCD submitted the affidavit of Steve Madrid, the Grievance Appeals Coordinator for NMCD.

Mr. Madrid’s affidavit outlined the procedure for a grievance.

NMCD’s official grievance policy requires an inmate to first file an informal grievance.

NMCD  Policy  CD-150501(A)(1)  (attached  to  Defendants’  Motion).  Regarding  informal

grievances, if an inmate is not satisfied with a response or if no response is given, he must initiate

FILED  1st JUDICIAL DISTRICT COURT
Santa Fe County

11/9/2020 8:26 PM
KATHLEEN VIGIL CLERK OF THE COURT

Tamara Snee
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a formal grievance.  Id. at CD-150501(A)(3) (“If the inmate is not satisfied with the response to

the Informal Complaint, it is the inmate’s responsibility to initiate a formal grievance”) and CD-

150501(A)(4) (“If the Inmate has not received a response to the Informal Complaint … the inmate

may  proceed  to  initiate  a  formal  grievance  ….  stat[ing]  …  that  no  response  to  the  Informal

Complaint was received”) (NMCD Policies attached to Defendants’ Motion).  Whether an inmate

lodges an informal or formal grievance, “[i]f an inmate is not satisfied with the decision … the

inmate may appeal that decision.”  Id. at CD-150501(D)(1).

Mr. Madrid’s affidavit tracks NMCD’s official policy that an inmate is required to first file

an informal grievance, Madrid Aff. at ¶¶ 6, 7, and if the grievance is not resolved informally, the

inmate must take advantage of the formal grievance process.  Id. at ¶ 10.  If the grievance is not

resolved through the formal process, an inmate must appeal to exhaust the grievance process.  Id.

at ¶ 11.

In Steve Madrid’s  affidavit,  which was submitted in  support  of  Defendants’  motion,  he

stated that Plaintiff Gerald Wilson had not filed any grievances. That was a mistake. Mr. Madrid

has executed another affidavit and it is attached to this notice of withdrawal. See November 9, 2020

Affidavit from Steve Madrid, attached as Exhibit A.

In June 2020, counsel  for defendants and counsel  for Plaintiffs had agreed to enter into

formal mediation. To preserve client resources, the parties agreed that any pending motions and

outstanding discovery were held in abeyance until 30 days after mediation talks ceased.

After mediation talks ceased, the outstanding discovery requests were due, and one of the

discovery requests pertained to Plaintiff ‘s request for supplementation. It was in that search for

supplementation and  responsive  documents that Mr.  Madrid  located  Mr.  Wilson’s  grievance,

which is  attached to  his  affidavit. NB this  was produced in  discovery as “Wilson RFP 1 Bates
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NMCD 0001-0006.” Although this grievance exists, it  still  does not determine that Mr. Wilson

exhausted his grievances, as required by NMCD policy, because there is no record of an appeal.

Plaintiff claims in his response to NMCD’s Exhaustion Motion that because he filed the

grievance  and  received  no  response,  he  could  not  appeal,  and,  therefore,  he exhausted  the

administrative  grievance  process.   Plaintiff’s  admission  that  he  never  appealed  conclusively

establishes  that  he  did  not  exhaust  the  grievance  process. While  New  Mexico  courts  have  not

considered whether the exhaustion requirements under 1978 NMSA, § 33-2-11(B) (the applicable

exhaustion  statute here) requires  pursuing  the administrative  appeal  procedures  set  forth  in

NMCD’s grievance process, New Mexico courts have upheld such a requirement in other contexts.

See, e.g., Headen v. D’Antonio, 2011-NMCA-058, ¶¶ 7-9, 149 N.M. 667, 253 P.3d 957 (purported

owner of water rights was required to exhaust administrative remedies through the administrative

appeal process); Tenneco Oil Co. v. New Mexico Water Quality Control Comm., 1986-NMCA-

033, ¶ 8, 105 N.M. 708, 736 P.2d 986 (recognizing the general rule requiring a party to exhaust

administrative remedies by pursuing an administrative appeal).  In Headen, the New Mexico Court

of  Appeals  cautioned  against  the  consideration  of  lawsuits  prior  to  the  exhaustion  of  the

administrative  appeal  process  because  it  would  foreclose  the  necessary  fact-finding  by  the

administrative entity and disregard an exclusive statutory scheme for the review of administrative

decisions.  2011-NMCA-058 at ¶ 8.  Accordingly, because the plaintiff in Headen never exhausted

his administrative appeal rights, the Court of Appeals affirmed the district court’s order dismissing

the lawsuit for failure to exhaust the administrative appeals process.  Id. at ¶ 20.

Plaintiff’s admission that he did not pursue an appeal should, therefore, end the inquiry as

to whether he exhausted his administrative remedies.  As set forth in Headen and Tenneco Oil Co.,

when there  is  a  right  to  administratively  appeal,  a  plaintiff  must  go  through the  administrative
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appeal process to exhaust his administrative remedies.  There is no dispute that an administrative

appeal  process  was  available  to  Plaintiff.   He  admitted  he  never  utilized  it.   Moreover,  given

Plaintiff’s admission, the Court need not even consider Mr. Madrid’s affidavit, as set forth above.

Plaintiff’s admission that he failed to administratively appeal along with NMCD’s policies setting

forth an administrative appeal process for the resolution of grievances is sufficient alone to decide

this Motion and to conclude Plaintiff failed to exhaust his administrative remedies.

The  location  of  this  formal  grievance  after  the  submittal  of  Mr.  Madrid’s  affidavit  is

unfortunate. Mr. Madrid made a mistake. It was not intentional. It was a mistake. Plaintiff states

that Steve Madrid knowingly withheld the grievance until after Plaintiff filed his Response.  That

is a very serious allegation, for which Plaintiff offers no evidence. Mr. Madrid made an honest

mistake.   As  his  affidavit  states,  his  actions  were  not  intentional,  in  bad  faith  or  submitted  for

purposes of delay.

Accordingly, while NMCD recognizes that Plaintiff may be prejudiced, even though there

is no evidence that Mr. Wilson appealed the finding of the formal grievance, NMCD withdraws

the Exhaustion Motion, and reserves the right to refile the motion should discovery warrant it.

Respectfully Submitted,

LAW OFFICES OF MARY T. TORRES

By_         /s/ Mary T. Torres   __
Mary T. Torres, Esq.
201 3rd Street NW, Suite 500
Albuquerque, NM  87102
(505) 944-9030 (t)
(505) 944-9091 (f)
mtt@marytorreslaw.com
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was provided electronically through the
Odyssey State Court’s Electronic Filing System to all counsel of record this 9th day of November 2020.

_/s/ Mary T. Torres___________________
Mary T. Torres
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COLLINS & COLLINS, P.C.

Attorneys at Law

P. O. Box 506

Albuquerque, NM  87103

Telephone: (505) 242-5958    Fax (505) 242-5968

March 30, 2021

Sent by e-mail to Brian.Fitzgeraldt@state.nm.us,

Catherine.Ahring@state.nm.us,

& by USPS

Brian Fitzgerald

New Mexico Corrections Dept.

Office of General Counsel

P.O. Box 27116

Santa Fe, NM 87502-0116

RE:      Inspection of Public Records Act (IPRA) Request

Subject: Most recent ACA Accreditation Reports, all NMCD facilities

Date Range: 2018 to the present

Dear Mr. Fitzgerald,

This is a request for public information under the Inspection of Public Records Act (IPRA).

DOCUMENT REQUEST

Please provide the following public records[1]

1. Please provide copies of the most recent Final Accreditation Reports for each of the

eleven (11) adult correctional facilities in the State of New Mexico.

INSPECTION OF PUBLIC RECORDS ACT

Under IPRA, you must make these records available as quickly as possible, but no later than 15

days from this request as set forth in N.M. Stat. Ann. Â§ 14-2-8 which states in full:

[1] ‘“public records” means all books, papers, maps, photographs or other documentary materials, regardless of

physical form or characteristics, made or received by any agency in pursuance of law or in connection with the

transaction of public business and preserved, or appropriate for preservation, by the agency or its legitimate

successor as evidence of the organization, functions, policies, decisions, procedures, operations or other activities of

the government or because of the informational and historical value of data contained therein.”’ N.M. Stat. Ann.Â§

14-3-2 (G).
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A. Any person wishing to inspect public records may submit an oral or written request to

the custodian. However, the procedures set forth in this section shall be in response to a

written request. The failure to respond to an oral request shall not subject the custodian to

any penalty.

B. Nothing in the Inspection of Public Records Act shall be construed to require a public

body to create a public record.

C. A written request shall provide the name, address and telephone number of the person

seeking access to the records and shall identify the records sought with reasonable

particularity. No person requesting records shall be required to state the reason for

inspecting the records.

D. A custodian receiving a written request shall permit the inspection immediately or as

soon as is practicable under the circumstances, but not later than fifteen days after

Thank you in advance for your full cooperation in your response to this lawful Inspection of

Public Records Act (IPRA) request.

Sincerely,

COLLINS & COLLINS, P.C.

s/Parrish Collins

Parrish Collins

PC/gtg

cc: Robert Gentile

David Ketai

Julia Purdy
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From: Guy Gambill
Sent: Wednesday, December 9, 2020 10:44 AM
To: Parrish Collins <parrish@collinsattorneys.com>
Subject: FW: Gerald Wilson - Need to set up a call--GRIEVANCES

From: Lucero, Andrew <Andrew.Lucero@corecivic.com>
Sent: Friday, January 10, 2020 9:24 AM
To: Guy Gambill <guy@collinsattorneys.com>
Subject: RE: Gerald Wilson - Need to set up a call

Hey guy. I turned the attached grievances into my supervisor, and she said that they have to go through
the grievance process with these requests. I apologize; I did not know that this was frowned upon,
however I would like to give them to you to mail back so that I am not held responsible if they are lost.

Case Manager A. Lucero
Northwest New Mexico Correctional Center
1 (505)-287-2941 ext.23439

From: Guy Gambill <guy@collinsattorneys.com>
Sent: Tuesday, January 07, 2020 3:05 PM
To: Lucero, Andrew <Andrew.Lucero@corecivic.com>
Subject: RE: Gerald Wilson - Need to set up a call

*** This is an EXTERNAL email. Please exercise caution. DO NOT open attachments or click links from

unknown senders or unexpected email. ***

Alrighty then! See you tomorrow.

GTG

From: Lucero, Andrew <Andrew.Lucero@corecivic.com>
Sent: Tuesday, January 7, 2020 2:32 PM
To: Guy Gambill <guy@collinsattorneys.com>
Subject: RE: Gerald Wilson - Need to set up a call

We'll call you. Thanks Guy.

Case Manager A. Lucero
Northwest New Mexico Correctional Center
1 (505)-287-2941 ext.23439
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From: Guy Gambill <guy@collinsattorneys.com>
Sent: Tuesday, January 07, 2020 1:23 PM
To: Lucero, Andrew <Andrew.Lucero@corecivic.com>
Subject: RE: Gerald Wilson - Need to set up a call

*** This is an EXTERNAL email. Please exercise caution. DO NOT open attachments or click links from

unknown senders or unexpected email. ***

Nope, that would do just fine. I call you or you call me?

Thanks,

GTG

From: Lucero, Andrew <Andrew.Lucero@corecivic.com>
Sent: Tuesday, January 7, 2020 1:22 PM
To: Guy Gambill <guy@collinsattorneys.com>
Subject: RE: Gerald Wilson - Need to set up a call

Is the 13th at 3:00pm too far out?

Case Manager A. Lucero
Northwest New Mexico Correctional Center
1 (505)-287-2941 ext.23439

From: Guy Gambill <guy@collinsattorneys.com>
Sent: Tuesday, January 07, 2020 10:24 AM
To: Lucero, Andrew <Andrew.Lucero@corecivic.com>
Cc: Kelly Vincioni <kelly@collinsattorneys.com>
Subject: Gerald Wilson - Need to set up a call

*** This is an EXTERNAL email. Please exercise caution. DO NOT open attachments or click links from

unknown senders or unexpected email. ***

Hello Andrew,

I need to schedule a call with Mr. Wilson.

Thanks,

Guy Terrill Gambill
Paralegal
Collins & Collins, P.C.
407 7th Street NW
Albuquerque, NM 87102
O: (505)-242-5958
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F:  (505)-242-5968

(i) This e-mail and any files transmitted with it are confidential and intended solely for the use of the
intended recipient(s). If you have received this e-mail in error, please notify the sender immediately and
delete this e-mail and any associated files from your system. (ii) Views or opinions presented in this e-
mail are solely those of the author and do not necessarily represent those of CoreCivic. (iii) The recipient
should check this e-mail and any attachments for the presence of viruses. The company accepts no
liability for errors or omissions caused by e-mail transmission or any damage caused by any virus
transmitted by or with this e-mail. This email has been scan
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COLLINS & COLLINS, P.C.

Attorneys at Law

P. O. Box 506

Albuquerque, NM  87103

Telephone: (505) 242-5958    Fax (505) 242-5968

July 9, 2020

TORT CLAIMS NOTICE

New Mexico Corrections Department   Risk Management Claims Bureau

P. O. Box 27116      P.O. Box 6850

Santa Fe, NM  87502-0116     Santa Fe, NM 87502

Via Fax to only (505) 827-8533    Via Fax only to (505) 827-2969

Office of General Counsel     Warden Robin Bourne

c/o Chief Deputy General Counsel, Brian Fitzgerald  CNMCF

New Mexico Corrections Department   P.O. Drawer 1328

PO Box 27116       Los Lunas, New Mexico 87031-1328

Santa Fe, NM 87502-0116     Via Fax only to (505) 383-3510

Via Fax only to (505)-827-8533

Our Client:  Joseph Uresti (NMCD#: 71431)

Subject: Failure to follow medical recommendations

Tort Claims Notice and Preservation of Evidence

Action: Tort Claims Notice, Spoliation and Deliberate Indifference Letter

Date: July 8, 2020 and on-going

Gentlemen\Mesdames:

We are writing on behalf of the above captioned client and matters.  We have been informed by

many inmates, including clients and non-clients of the ongoing obstruction of the medical

grievance process by NMCD and CoreCivic. As such, we are now preparing grievances for each

and every inmate who contacts us with medical issues.   I understand that NMCD has taken the

position, contrary to NMCD’s own policies, that attorneys cannot file grievances on behalf of an

inmate.  However, we intend to make a record of NMCD’s obstruction, interference and

destruction of grievances.

To that end, we have been informed by Mr. Joseph Uresti that he has previously filed medical

grievances related to the neglect of his medical conditions.  Mr. Uresti will be filing a grievance
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directly as well but due to the propensity of NMCD to lose, misplace and/or destroy inmate

grievances, grievances are being submitted on his behalf in accordance with NMCD policy to

create a record for the Court when the time comes.

Ms. Uresti reports the following:

1. That he was originally referred to an Orthopedic Surgeon while an inmate at the Otero

County Prison Facility (OCPF) in 2014-15.

2. That he has repeatedly submitted that he be allowed to see an Orthopedic Surgeon during

his incarceration at both the OCPF and the Central New Mexico Correctional Facility

(CNMCF),

3. That he was seen by Dr. Rounceville at the Long-Term Care Unit (LTCU) at the CNMCF

the weekend of June 27-28, 2020 and was referred to Dr. Patel for ortho evaluation. He

further reports he has not yet been seen by Dr. Patel.

4. That the condition of both his right foot and ankle and his left foot have deteriorated

markedly due to the gross neglect and deliberate indifference to his serious medical

condition by NMCD and its contractors.

5. That his repeated requests for appropriate medical care, including health service requests

and informal complaints, have been ignored.

As noted above, we are filing grievances now on the behalf of Mr. Uresti to provide a record of

your obstruction of Mr. Uresti’s attempted exhaustion of remedies.

This letter is intended to provide written notice to the above captioned parties under the Tort

Claims Act, NMSA 1978, §§ 41-4-1 to –4-27 regarding the actions and inaction of the Central

New Mexico Correctional Facility, New Mexico Corrections Department (NMCD) and the State

of New Mexico (and their employees, staff contractors and other agents) in their negligence related

to their failure to provide proper medical care to Mr. Uresti during his incarceration at the Central

New Mexico Correctional Facility. Despite repeated requests for appropriate medical attention and

care, Mr. Uresti has been ignored.

The actions and inactions of NMCD, the State of New Mexico and Wexford constitute deliberate

indifference of Mr. Uresti’s very serious medical needs and cruel and unusual punishment under

both NM and federal law.

Preservation of Evidence:

Under sanction of spoliation of evidence, please preserve all documents and communications

related to the medical care of Mr, Uresti including:

1. All medical records, sick call slips, medical grievances, photographs, videos, investigative

files, communications, audit trails, audit log files, reports or any other documents and

evidence.

2. All communications of whatsoever kind related to Mr. Uresti and related to the #1 above

and his medical care generally to include mail, emails, text, electronic messaging,
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voicemails, memorandum or other communications related to the medical care of Mr.

Uresti.

3. His complete, unredacted inmate file including all disciplinary records and a full location

history.

Please also preserve all of the items above in the original electronic format in which they are

entered, created, stored, maintained and archived.

We are enclosing two completed informal complaints filed on behalf of Mr. Uresti using form CD-

150501.3 and in accordance with NMCD policy.

Please contact us should you have any questions.  Thank you for your consideration of this matter.

Sincerely,

COLLINS & COLLINS, P.C.

/s/Parrish Collins

Parrish Collins

PC/gtg

Cc: Rachel Berenson

Enclosures: 1 Completed Informal Complaint Form CD-150501.3 (on Food Trays)

1 Completed Informal Complaint Form CD-150501.3 (Medical Care)
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COLLINS & COLLINS, P.C.

Attorneys at Law

P. O. Box 506

Albuquerque, NM  87103

Telephone: (505) 242-5958    Fax (505) 242-5968

July 9, 2020

TORT CLAIMS NOTICE

New Mexico Corrections Department   Risk Management Claims Bureau

P. O. Box 27116      P.O. Box 6850

Santa Fe, NM  87502-0116     Santa Fe, NM 87502

Via Fax to only (505) 827-8533    Via Fax only to (505) 827-2969

Office of General Counsel     Warden Robin Bourne

c/o Chief Deputy General Counsel, Brian Fitzgerald  CNMCF

New Mexico Corrections Department   P.O. Drawer 1328

PO Box 27116       Los Lunas, New Mexico 87031-1328

Santa Fe, NM 87502-0116     Via Fax only to (505) 383-3510

Via Fax only to (505)-827-8533

Our Client:  Joseph Uresti (NMCD#: 71431)

Subject: Failure to follow medical recommendations

Tort Claims Notice and Preservation of Evidence

Action: Tort Claims Notice, Spoliation and Deliberate Indifference Letter

Date: July 8, 2020 and on-going

Gentlemen\Mesdames:

We are writing on behalf of the above captioned client and matters.  We have been informed by

many inmates, including clients and non-clients of the ongoing obstruction of the medical

grievance process by NMCD and CoreCivic. As such, we are now preparing grievances for each

and every inmate who contacts us with medical issues.   I understand that NMCD has taken the

position, contrary to NMCD’s own policies, that attorneys cannot file grievances on behalf of an

inmate.  However, we intend to make a record of NMCD’s obstruction, interference and

destruction of grievances.

To that end, we have been informed by Mr. Joseph Uresti that he has previously filed medical

grievances related to the neglect of his medical conditions.  Mr. Uresti will be filing a grievance
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directly as well but due to the propensity of NMCD to lose, misplace and/or destroy inmate

grievances, grievances are being submitted on his behalf in accordance with NMCD policy to

create a record for the Court when the time comes.

Ms. Uresti reports the following:

1. That he was originally referred to an Orthopedic Surgeon while an inmate at the Otero

County Prison Facility (OCPF) in 2014-15.

2. That he has repeatedly submitted that he be allowed to see an Orthopedic Surgeon during

his incarceration at both the OCPF and the Central New Mexico Correctional Facility

(CNMCF),

3. That he was seen by Dr. Rounceville at the Long-Term Care Unit (LTCU) at the CNMCF

the weekend of June 27-28, 2020 and was referred to Dr. Patel for ortho evaluation. He

further reports he has not yet been seen by Dr. Patel.

4. That the condition of both his right foot and ankle and his left foot have deteriorated

markedly due to the gross neglect and deliberate indifference to his serious medical

condition by NMCD and its contractors.

5. That his repeated requests for appropriate medical care, including health service requests

and informal complaints, have been ignored.

As noted above, we are filing grievances now on the behalf of Mr. Uresti to provide a record of

your obstruction of Mr. Uresti’s attempted exhaustion of remedies.

This letter is intended to provide written notice to the above captioned parties under the Tort

Claims Act, NMSA 1978, §§ 41-4-1 to –4-27 regarding the actions and inaction of the Central

New Mexico Correctional Facility, New Mexico Corrections Department (NMCD) and the State

of New Mexico (and their employees, staff contractors and other agents) in their negligence related

to their failure to provide proper medical care to Mr. Uresti during his incarceration at the Central

New Mexico Correctional Facility. Despite repeated requests for appropriate medical attention and

care, Mr. Uresti has been ignored.

The actions and inactions of NMCD, the State of New Mexico and Wexford constitute deliberate

indifference of Mr. Uresti’s very serious medical needs and cruel and unusual punishment under

both NM and federal law.

Preservation of Evidence:

Under sanction of spoliation of evidence, please preserve all documents and communications

related to the medical care of Mr, Uresti including:

1. All medical records, sick call slips, medical grievances, photographs, videos, investigative

files, communications, audit trails, audit log files, reports or any other documents and

evidence.

2. All communications of whatsoever kind related to Mr. Uresti and related to the #1 above

and his medical care generally to include mail, emails, text, electronic messaging,
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voicemails, memorandum or other communications related to the medical care of Mr.

Uresti.

3. His complete, unredacted inmate file including all disciplinary records and a full location

history.

Please also preserve all of the items above in the original electronic format in which they are

entered, created, stored, maintained and archived.

We are enclosing two completed informal complaints filed on behalf of Mr. Uresti using form CD-

150501.3 and in accordance with NMCD policy.

Please contact us should you have any questions.  Thank you for your consideration of this matter.

Sincerely,

COLLINS & COLLINS, P.C.

/s/Parrish Collins

Parrish Collins

PC/gtg

Cc: Rachel Berenson

Enclosures: 1 Completed Informal Complaint Form CD-150501.3 (on Food Trays)

1 Completed Informal Complaint Form CD-150501.3 (Medical Care)
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Form CD-150501.3

Revised 06/14/18 Page 1

NEW MEXICO CORRECTIONS DEPARTMENT

INMATE INFORMAL COMPLAINT

Inmate Name: Joseph Uresti  ________________________ NMCD#: ___ 71431 ______  _________

Facility: CNMCF ______________ HU/Cell # ___LTCU________   Date of Incident: On-going Medical Care___

Name of subject or person to whom the complaint was filed against: Wexford and its Medical Staff, Unit Manager
Craig Cole, Deputy Warden Mike Delatorre, Deputy Warden Joe Lytle, Warden Robin Bourne, NMCD Secretary Alicia
Tafoya-Lucero, NMCD Adult Prisons Director John Gay, NMCD Adult Prisons Director Anthony Romero, NMCD
Chief Deputy General Counsel Brian Fitzgerald.

Explain your complaint in detail:  Mr. Uresti has made repeated attempts to be seen for an Orthopedic Consultation and
an Orthopedic Surgeon. He was recommended to see an Orthopedic Surgeon as early as 2014-15 while an inmate at the
Otero County Prison Facility (OCPF) and has made subsequent, repeated requests. The weekend of June 27-28, 2020
he was seen by Dr. Rounceville at CNMCF and referral was made to Dr. Patel. As of date of this filing, 7/8/2020, he
has still not been seen by an Orthopedic Surgeon. The long and sustained medical negligence has resulted in irreparable
damage to his feet and ankles. He needs to be seen by an Orthopedic Surgeon and appropriate medical care needs to be
provided. Due to the injuries he has suffered Mr. Uresti is asking for $10,000,000 in damages.

Constituent Signature: /s/Parrish Collins _____________________     Date: ____July 9, 2020_______________

Unit Manager/Chief of Security/Designee
Date Received: __________________

I, ___________________________________________ have reviewed the above informal complaint and
Unit Manager/Chief of Security/Designee

Recommend: ( ) Resolution ( ) Recommend formal grievance

Explain: ______________________________________________________________________________

Staff Member: ________________________ / ______________________________ Date:
Print / Sign

Acknowledged by the signatures below, this informal complaint is: Q Resolved I Unresolved

Unit Mgr/Chief of Security/Designee: ______________________________________ Date: _______________
Print / Sign

Staff Witness: _________________________ / ______________________________ Date: _______________
Print / Sign

Inmate: ______________________________ / ______________________________ Date: _______________
Print / Sign

If this informal complaint could not be resolved, the inmate mav pursue a formal grievance within 5
working davs of the date of resolution.

At time of resolution-the inmate must be given a copy of the completed copy of the Informal Complaint

Inmate must attach this document if the formal grievance is to be submitted.
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Form CD-150501.3

Revised 06/14/18 Page 1

NEW MEXICO CORRECTIONS DEPARTMENT

INMATE INFORMAL COMPLAINT

Inmate Name: Joseph Uresti  ________________________ NMCD#: ___ 71431 ______  _________

Facility: CNMCF ______________ HU/Cell # ___LTCU________   Date of Incident: On-going Medical Care___

Name of subject or person to whom the complaint was filed against: Wexford and its Medical Staff, Summit Food
Services Management, LLC, Unit Manager Craig Cole, Deputy Warden Mike Delatorre, Deputy Warden Joe Lytle,
Warden Robin Bourne, NMCD Secretary Alicia Tafoya-Lucero, NMCD Adult Prisons Director John Gay, NMCD
Adult Prisons Director Anthony Romero, NMCD Chief Deputy General Counsel Brian Fitzgerald.

Explain your complaint in detail:  The Diabetic Food trays provided to Mr. Uresti are almost entirely composed of sugar
and carbohydrates.  The trays put him at great risk due to his severe diabetic condition.  The food trays also put him at
great risk of COVID due his diabetes, compromised immune system and high blood pressure.   Mr. Uresti is requesting
to be placed on an appropriate diet for his condition.  In the event that a proper diabetic food tray is not provided, he is
requesting $10,000,000 in damages for the injury he has sustained as a result of the Corrections Department’s staff and
its contractors’ negligence and indifference to his medical condition.

Constituent Signature: /s/Parrish Collins       _____________ Date: July 9, 2020____________________________

Unit Manager/Chief of Security/Designee
Date Received: __________________

I, ___________________________________________ have reviewed the above informal complaint and
Unit Manager/Chief of Security/Designee

Recommend: ( ) Resolution ( ) Recommend formal grievance

Explain: ______________________________________________________________________________

Staff Member: ________________________ / ______________________________ Date:
Print / Sign

Acknowledged by the signatures below, this informal complaint is: Q Resolved I Unresolved

Unit Mgr/Chief of Security/Designee: ______________________________________ Date: _______________
Print / Sign

Staff Witness: _________________________ / ______________________________ Date: _______________
Print / Sign

Inmate: ______________________________ / ______________________________ Date: _______________
Print / Sign

If this informal complaint could not be resolved, the inmate mav pursue a formal grievance within 5
working davs of the date of resolution.

At time of resolution-the inmate must be given a copy of the completed copy of the Informal Complaint

Inmate must attach this document if the formal grievance is to be submitted.
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-----Original Message-----
From: ccapcscans@gmail.com <ccapcscans@gmail.com>
Sent: Thursday, July 23, 2020 2:53 PM
To: Guy Gambill <guy@collinsattorneys.com>
Subject: TASKalfa 3212i Job end report mail

Job No.:   011859
Result:    OK
End Time:  Thu 23 Jul 2020 14:53:10
File Name: 7.23.20 TCN with Spoliation & Grievance filing.pdf
Category:  Sending Jobs

Result  Job Type   Address
----------------------------------------------------------------
OK     FAX        5058272969

Thanks,

-----Original Message-----
From: ccapcscans@gmail.com <ccapcscans@gmail.com>
Sent: Thursday, July 23, 2020 2:52 PM
To: Guy Gambill <guy@collinsattorneys.com>
Subject: TASKalfa 3212i Job end report mail

Job No.:   011858
Result:    OK
End Time:  Thu 23 Jul 2020 14:51:38
File Name: 7.23.20 TCN with Spoliation & Grievance filing.pdf
Category:  Sending Jobs

Result  Job Type   Address
----------------------------------------------------------------
OK     FAX        5058278533

Thanks,

-----Original Message-----
From: ccapcscans@gmail.com <ccapcscans@gmail.com>
Sent: Thursday, July 23, 2020 2:50 PM
To: Guy Gambill <guy@collinsattorneys.com>
Subject: TASKalfa 3212i Job end report mail
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Job No.:   011857
Result:    OK
End Time:  Thu 23 Jul 2020 14:50:19
File Name: 7.23.20 TCN with Spoliation & Grievance filing.pdf
Category:  Sending Jobs

Result  Job Type   Address
----------------------------------------------------------------
OK     FAX        5058278533

Thanks,
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-----Original Message-----
From: ccapcscans@gmail.com <ccapcscans@gmail.com>
Sent: Tuesday, December 15, 2020 4:39 PM
To: Guy Gambill <guy@collinsattorneys.com>
Subject: TASKalfa 3212i Job end report mail

Job No.:   013805
Result:    OK
End Time:  Tue 15 Dec 2020 16:38:33
File Name: 12.15.20 TCN with Spoliation & Grievance filing.pdf
Category:  Sending Jobs

Result  Job Type   Address
----------------------------------------------------------------
OK     FAX        5058278533

Thanks,

-----Original Message-----
From: ccapcscans@gmail.com <ccapcscans@gmail.com>
Sent: Tuesday, December 15, 2020 4:40 PM
To: Guy Gambill <guy@collinsattorneys.com>
Subject: TASKalfa 3212i Job end report mail

Job No.:   013806
Result:    OK
End Time:  Tue 15 Dec 2020 16:40:13
File Name: 12.15.20 TCN with Spoliation & Grievance filing.pdf
Category:  Sending Jobs

Result  Job Type   Address
----------------------------------------------------------------
OK     FAX        5058272969

Thanks,

-----Original Message-----
From: ccapcscans@gmail.com <ccapcscans@gmail.com>
Sent: Tuesday, December 15, 2020 4:42 PM
To: Guy Gambill <guy@collinsattorneys.com>
Subject: TASKalfa 3212i Job end report mail

Job No.:   013808
Result:    OK
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End Time:  Tue 15 Dec 2020 16:42:02
File Name: 12.15.20 TCN with Spoliation & Grievance filing.pdf
Category:  Sending Jobs

Result  Job Type   Address
----------------------------------------------------------------
OK     FAX        5058278533

Thanks,

-----Original Message-----
From: ccapcscans@gmail.com <ccapcscans@gmail.com>
Sent: Tuesday, December 15, 2020 4:51 PM
To: Guy Gambill <guy@collinsattorneys.com>
Subject: TASKalfa 3212i Job end report mail

Job No.:   013807
Result:    NG
End Time:  Tue 15 Dec 2020 16:50:47
File Name: 12.15.20 TCN with Spoliation & Grievance filing.pdf
Category:  Sending Jobs

Result  Job Type   Address
----------------------------------------------------------------
NG     FAX        5053833510

Thanks,
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COLLINS & COLLINS, P.C.

Attorneys at Law

P. O. Box 506

Albuquerque, NM  87103

Telephone: (505) 242-5958    Fax (505) 242-5968

December 18, 2020

AMENDED NOTICE OF TORT CLAIM

New Mexico Corrections Department   Risk Management Claims Bureau

P. O. Box 27116      P.O. Box 6850

Santa Fe, NM  87502-0116     Santa Fe, NM 87502

Via Fax to only (505) 827-8533    Via Fax only to (505) 827-2969

Office of General Counsel     Warden Robin Bourne

c/o Chief Deputy General Counsel, Brian Fitzgerald  CNMCF

New Mexico Corrections Department   P.O. Drawer 1328

PO Box 27116       Los Lunas, New Mexico 87031

Santa Fe, NM 87502-0116     Via Fax only to (505)-383-3510

Via Fax only to (505)-827-8533

Our Client:  Dominick Mora-Solis

Subject:  Inmate Medical Grievance, Tort Claims Notice and Preservation of Evidence

Date of Incidence: December 11, 2020

Gentlemen\Mesdames:

We are writing on behalf of the above captioned client and matters.  We have been informed by

many inmates, including clients and non-clients of the ongoing obstruction of the medical

grievance process by NMCD. As such, we are now preparing grievances for each and every

inmate who contacts us with medical issues.   I understand that NMCD has taken the position,

contrary to NMCD’s own policies, that attorneys cannot file grievances on behalf of an inmate.

However, we intend to make a record of NMCD’s obstruction, interference and destruction of

grievances.
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To that end, we have been informed that Mr. Dominick Mora-Solis was taken by emergency

transport from the Central New Mexico Correctional Facility’s (CNMCF) Long-Term Care Unit

(LTCU) to an outside, as yet undisclosed, medical facility on December 11, 2020 and that he has

contracted Covid-19.

The New Mexico Corrections Department (NMCD) and its private contract medical provider,

Wexford Health Sources, are well aware of Dominick Mora-Solis’s many and severe underlying

health conditions. Comorbidities such as Hepatitis C (HCV) and recurrent Sacral Decubitis and

Sepsis place Mr. Mora-Solis at heightened risk for Covid-19 and such conditions should have

provided cause for ensuring that every precaution should have been undertaken to protect him

from infection. However, that was not the case.

Mr. Mora-Solis had requested to speak with his attorney and a request to set up a legal call with

attorney Parrish Collins was submitted on December 8, 2020. The call was scheduled but then

cancelled on December 10, 2020 due to the LTCU being placed on lock-down.

As noted above, we are filing a grievance now on the behalf of Mr. Mora-Solis to provide a

record of your failure to undertake the basic measures needed to protect him.

This letter is intended to provide written notice to the above captioned parties under the Tort

Claims Act, NMSA 1978, §§ 41-4-1 to –4-27 regarding the actions and inaction of the Central

New Mexico Correctional Facility (CNMCF), the New Mexico Corrections Department (NMCD)

and the State of New Mexico (and their employees, staff contractors and other agents) in their

negligence related to their failure to provide proper medical care to Mr. Mora Solis during his

incarceration at the Central New Mexico Correctional Facility. Despite repeated requests for

appropriate medical attention and care, Mr. Mora-Solis was ignored with severe consequences.

The actions and inactions of NMCD and Wexford Health Sources, Inc. constitute deliberate

indifference of Mr. Mora Solis’s very serious medical needs and cruel and unusual punishment

under both NM and federal law.

Preservation of Evidence:

Under sanction of spoliation of evidence, please preserve all documents and communications

related to the medical care of Mr. Mora-Solis including:

1. All medical records, sick call slips, medical grievances, photographs, videos, investigative

files, communications, audit trails, audit log files, reports or any other documents and

evidence.

2. All communications of whatsoever kind related to Mr. Mora Solis and related to the #1

above and her medical care generally to include mail, emails, text, electronic messaging,

voicemails, memorandum or other communications related to the medical care of Mr. Mora

Solis.
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3. His complete, unredacted inmate file including all disciplinary records and a full location

history.

Please also preserve all of the items above in the original electronic format in which they are

entered, created, stored, maintained and archived.

We are enclosing a completed informal complaint filed on behalf of Mr. Mora-Solis using form CD-

150501.3 and in accordance with NMCD policy.

Please contact us should you have any questions.  Thank you for your consideration of this matter.

Sincerely,

COLLINS & COLLINS, P.C.

/s/Parrish Collins

Parrish Collins

PC/gtg

Cc:  David Ketai

Robert Gentile

Julia Purdy

Mary Torres

Terry Guebert

Mary R. Martinez

Sabrina Rael

Enclosures: 1 Completed Informal Complaint Form CD-150501.3 (Medical Care)
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08/20/2020 07:35Date/Time Page 1 of 2OFFENDER PHYSICAL LOCATION HISTORY

Start Date/Time End Date/Time Location Entered By Entry Date

06/22/2020 RDB 4BED 439                                                       sandf742 06/22/202019:43
06/22/2020 06/22/2020 ST VINCENT HOSP  SF                                         martn505 06/22/202015:38 19:43
05/28/2020 06/22/2020 RDB 4BED 439                                                       wellb015 05/28/202014:16 15:38
12/16/2019 05/28/2020 RDB 4BED 438                                                       godfs88 12/16/201915:50 14:16
09/10/2019 12/16/2019 RDB 5BED 539                                                       godfs88 09/10/201916:48 15:50
09/10/2019 09/10/2019 TO PNM                                                                   espig333 09/10/201904:53 16:48
08/16/2019 09/10/2019 C1B F113 S                                                             martg670 08/16/201914:22 04:53
08/16/2019 08/16/2019 TO CENTRAL NMCF                                              ulibt919 08/16/201908:35 14:22
08/14/2019 08/16/2019 S2A J102 S                                                              lopej671 08/14/201915:50 08:35
08/14/2019 08/14/2019 TO PNM                                                                   wellb015 08/14/201915:11 15:50
06/13/2019 08/14/2019 RDA 2BED 232                                                        marta632 06/13/201912:19 15:11
06/13/2019 06/13/2019 MEDICAL                                                                 marta632 06/13/201910:31 12:19
04/18/2019 06/13/2019 RDA 2BED 232                                                        marta632 04/18/201912:28 10:31
04/18/2019 04/18/2019 MEDICAL                                                                 marta632 04/18/201910:11 12:28
04/17/2019 04/18/2019 RDA 2BED 232                                                        marts057 04/17/201909:23 10:11
04/17/2019 04/17/2019 MEDICAL                                                                 marts057 04/17/201907:19 09:23
03/13/2019 04/17/2019 RDA 2BED 232                                                        marta632 03/13/201912:15 07:19
03/13/2019 03/13/2019 MEDICAL                                                                 marta632 03/13/201909:59 12:15
03/07/2019 03/13/2019 RDA 2BED 232                                                        marta632 03/07/201912:36 09:59
03/07/2019 03/07/2019 TO PNM                                                                   espig333 03/07/201904:42 12:36
02/08/2019 03/07/2019 LTC B206 C                                                             jaram88  02/08/201913:16 04:42
02/06/2019 02/08/2019 LTC B204 D                                                             romej457 02/06/201917:27 13:16
02/06/2019 02/06/2019 TO CENTRAL NMCF                                              godfs88 02/06/201915:31 17:27
01/02/2019 02/06/2019 ST VINCENT HOSP  SF                                         marta632 01/02/201910:31 15:31
10/06/2018 01/02/2019 RDB 5BED 504                                                       marta632 10/06/201814:25 10:31
08/10/2018 10/06/2018 RDB 5BED 503                                                       soveo040 08/10/201812:42 14:25
08/10/2018 08/10/2018 TO PNM                                                                   espig333 08/10/201804:53 12:42
08/06/2018 08/10/2018 C1B F115 S                                                             ruizr729 08/06/201820:35 04:53
08/06/2018 08/06/2018 TO CENTRAL NMCF                                              arela956 08/06/201813:40 20:35
02/28/2018 08/06/2018 HU2 E215 T                                                             lccf0339 02/28/201821:11 13:40
02/27/2018 02/28/2018 HU1 A109 T                                                             davic738 02/27/201809:40 21:11
02/15/2018 02/27/2018 HU1 A205 T                                                             davic738 02/15/201812:30 09:40
02/15/2018 02/15/2018 TO LEA COUNTY CF                                              areld891 02/15/201805:24 12:30
01/19/2018 02/15/2018 C3A B115 S                                                             padia318 01/19/201815:28 05:24
01/19/2018 01/19/2018 INT A101 B                                                              padia318 01/19/201814:08 15:28
11/17/2014 02/02/2015 S3B U102 S                                                             ortij002 11/17/201410:11 09:17
11/17/2014 11/17/2014 1ST DIST CRT-SANTA FE                                      ortij002 11/17/201407:56 10:11
11/04/2014 11/17/2014 S3B U102 S                                                             montj857 11/04/201412:44 07:56
11/04/2014 11/04/2014 FUNERAL                                                                ortij002 11/04/201409:55 12:44
10/21/2014 11/04/2014 S3B U102 S                                                             grifc430 10/21/201411:01 09:55
10/21/2014 10/21/2014 S2B M109 S                                                            grifc430 10/21/201408:24 11:01
10/21/2014 10/21/2014 TO PNM                                                                   padic643 10/21/201405:10 08:24
09/25/2014 10/21/2014 C5B D106 S                                                            tafom432 09/25/201417:42 05:10
09/25/2014 09/25/2014 INT A102 F                                                              martp046 09/25/201411:29 17:42
09/23/2014 09/25/2014 1ST DIST CRT-SANTA FE                                      curts341 09/23/201410:14 11:29
09/05/2014 09/23/2014 C5B D106 S                                                            tafom432 09/05/201414:12 10:14
09/04/2014 09/05/2014 C3B D106 S                                                            eastk735 09/04/201418:14 14:12
09/04/2014 09/04/2014 RDC - MENS INTAKE                                             oterp001 09/04/201412:02 18:14
09/04/2014 09/04/2014 INT A101 E                                                              spenv44 09/04/201411:33 12:02
03/06/2014 05/29/2014 GU1 E117 T                                                             gccf0314 03/06/201411:17 10:23
03/06/2014 03/06/2014 GU2 A106 T                                                             gccf0314 03/06/201410:44 11:17
02/27/2014 03/06/2014 GU1 B209 B                                                            gccf0314 02/27/201411:15 10:44

NMCD # MIERA, GABRIEL AGUSTUSOffender Name66837
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08/20/2020 07:35Date/Time Page 2 of 2OFFENDER PHYSICAL LOCATION HISTORY
Start Date/Time End Date/Time Location Entered By Entry Date

02/27/2014 02/27/2014 GU2 C202 T                                                            gccf0314 02/27/201409:39 11:15
02/25/2014 02/27/2014 GU1 B207 B                                                            gccf0078 02/25/201417:37 09:39
02/25/2014 02/25/2014 TO GUADALUPE COUNTY CF                              nedf0239 02/25/201414:16 17:37
02/19/2014 02/25/2014 NE3 B108 A                                                             nedf0239 02/19/201417:08 14:16
02/19/2014 02/19/2014 NE1 E213 B                                                             nedf0239 02/19/201416:25 17:08
02/19/2014 02/19/2014 TO NORTHEAST NM DF                                        sancm745 02/19/201414:20 16:25
02/19/2014 02/19/2014 SP3 ABED 316                                                        gonzr770 02/19/201411:22 14:20
10/15/2013 02/19/2014 SP2 ABED 220                                                        gonzr770 10/15/201311:14 11:22
03/26/2013 10/15/2013 SP2 ABED 219                                                        roses368 03/26/201311:34 11:14
03/05/2013 03/26/2013 SP2 ABED 225                                                        river640 03/05/201316:52 11:34
03/05/2013 03/05/2013 TO SPRINGER CC                                                 gccf0314 03/05/201310:43 16:52
11/08/2012 03/05/2013 GU1 C104 T                                                            gccf0314 11/08/201209:31 10:43
11/01/2012 11/08/2012 GU1 E217 B                                                            gccf0314 11/01/201209:32 09:31
10/16/2012 11/01/2012 GU1 B214 T                                                             gccf0314 10/16/201209:12 09:32
10/16/2012 10/16/2012 TO GUADALUPE COUNTY CF                              padic643 10/16/201205:15 09:12
09/25/2012 10/16/2012 C2B E116 S                                                             sedij001 09/25/201209:31 05:15
09/20/2012 09/25/2012 C2B F105 S                                                             martg670 09/20/201215:30 09:31
09/20/2012 09/20/2012 RDC - MENS INTAKE                                             richs075 09/20/201215:26 15:30
09/20/2012 09/20/2012 INT A102 B                                                              ewinr348 09/20/201212:35 15:26
08/06/2009 12/26/2009 GU2 B204 B                                                            gccf0314 08/06/200910:41 09:44
07/27/2009 08/06/2009 GU2 A108 T                                                             gccf0314 07/27/200916:35 10:41
07/26/2009 07/27/2009 1ST DIST CRT-SANTA FE                                      gccf0317 07/26/200909:54 16:35
04/30/2009 07/26/2009 GU2 D202 T                                                            gccf0314 04/30/200914:36 09:54
04/16/2009 04/30/2009 GU1 B211 T                                                             gccf0292 04/16/200915:49 14:36
04/16/2009 04/16/2009 GUI AR08 A                                                             gccf0314 04/16/200911:17 15:49
04/16/2009 04/16/2009 TO GUADALUPE COUNTY CF                              camps88 04/16/200905:21 11:17
03/28/2009 04/16/2009 C3A B114 S                                                             huerr184 03/28/200921:33 05:21
03/24/2009 03/28/2009 C3A B105 S                                                             martp046 03/24/200914:52 21:33
03/24/2009 03/24/2009 RDC                                                                         richs075 03/24/200910:35 14:52
03/24/2009 03/24/2009 INT A101 A                                                               ewinr348 03/24/200909:36 10:35
03/23/2009 03/24/2009 C2A B102 S                                                             tesiy96 03/23/200918:36 09:36
01/30/2009 01/30/2009 REG I SANTA FE IA                                                lccf0533 01/30/200916:14 16:15
01/07/2009 01/30/2009 HU2 C105 B                                                            lccf0006 01/07/200920:48 16:14
12/29/2008 01/07/2009 HU2 C115HB                                                           lccf0006 12/29/200820:21 20:48
12/29/2008 12/29/2008 HU2 C206 T                                                             lccf0533 12/29/200817:44 20:21
12/13/2008 12/29/2008 HUM MM05 A                                                          lccf0006 12/13/200821:55 17:44
08/15/2008 12/13/2008 HU2 C116 T                                                             lccf0198 08/15/200816:04 21:55
07/31/2007 08/15/2008 HU2 A210 B                                                             lccf0304 07/31/200719:58 16:04
07/30/2007 07/31/2007 HU4 C103 B                                                            lccf0198 07/30/200718:08 19:58
07/30/2007 07/30/2007 TO LEA COUNTY CF                                              smitt547 07/30/200705:31 18:08
06/28/2007 07/30/2007 C2A A113 S                                                             camps88 06/28/200719:22 05:31
06/28/2007 06/28/2007 RDC                                                                         richs075 06/28/200715:05 19:22
06/28/2007 06/28/2007 INT A105 F                                                              hernx943 06/28/200712:18 15:05
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