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Courage Responsibility Ethics Dedication - CREDibly serving the public safety of New Mexico

ISSUE DATE: 09/01/90 REVIEWED: 06/14/18
EFFECTIVE DATE: 09/01/90 REVISED: 06/14/18

CD-150500 TITLE: Inmate Grievances

AUTHORITY:

A. NMSA 1978, Section 33-1-6 as amended.
B. Policy CD-010100.
C. Civil Rights of Institutionalized Persons Act of 1980, Public L. 96-247, 94 Stat. 349 (42 U.S.C. 1997).
D. Prison Rape Elimination Act Standards 115.52
E. NMSA 1978 §32-2-11.
F. 42 U.S.C. Section 1997e.

REFERENCES:

A. ACA Standard 2-CO-3C-01, Standards for the Administration of Correctional Agencies, 2nd Edition.
B. ACA Standards 4-4284, 4-4344, 4-4394, 4-4410, 4-4429, and 4-4446; Standards for Adult Correctional

Institutions, 4th Edition.
C. ACA Standard 2-CI-5A-7, Standards for Correctional Industries, 2nd Edition.
D. Prison Rape Elimination Act Standards 115.52

PURPOSE:

To establish an administrative means for the expression and/or the efficient and fair resolution of legitimate
inmate grievances and provide for an appeal process; to provide a regularly available channel for hearing
and resolving concerns of inmates; to provide a mechanism to help keep managers informed and better able
to carry out the Department's mission; and to meet national standards. [2-CO-3C-01] [2-CI-5A-7]

APPLICABILITY:

All inmates incarcerated in the New Mexico Corrections Department, employees, volunteers, consultants
and contract persons or entities employed on behalf of the Department in connection with the incarceration
of or provision of services to New Mexico state inmates.

FORMS:

A. Inmate Grievance form (CD-150501.1) (2 pages)
B. Inmate 5-Day Notice of Receipt of Formal Grievance form (CD-150501.2)
C. Inmate Informal Complaint form (CD-150501.3)

ATTACHMENTS:

A. Emergency Grievance Status Log Attachment (CD-150501.A)
B. Miscellaneous Grievance Status Log Attachment (CD-150501.B)
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C. Grievance Monthly Statistic Log Attachment (CD-150501.C)
D. Informal Complaint Tracking Log Attachment (CD-150501.D)

DEFINITIONS:

A. Department: The New Mexico Corrections Department and contract employees.

B. Emergency Grievance: The Warden or a designee may implement emergency grievance procedures
when there are indications of potential and substantial risk to the life or safety of the individual or when

imminent.

C. Exhaustion of Administrative Remedies: The completion of the grievance process through the
Department-level appeal.

D. Frivolous or Multiple Grievances: The filing of repetitive grievances addressing the same issue where
sufficient time for a response has not elapsed or where a valid response has been provided, unless there
are continuing grievous violations of the same type or unless any relief granted on a prior grievance has
not been provided within a reasonable period of time.

E. Grievance an
behalf regarding a policy applicable within an institution, a condition in an institution, or an incident

occurring within an institution. The written complaint must be submitted on the grievance form provided with this
Inmate Grievance policy, and must otherwise comply with the provisions of this policy.  Any complaint or written
complaint that does not utilize the approved grievance form, may initiate an investigation and response, but will not
be deemed a grievance within the meaning of this policy.

F. Grievance Manager Administrator: A Manager Administrator who is responsible for processing
Grievance/Disciplinary appeals made to the Secretary and Director of Adult Prisons. The Grievance
Manager Administrator shall not be an employee of, nor subject to, control of, an institution or prison;
and should normally be an employee from Central Office.

G. Grievance Officer: The person or persons at each institution designated to receive formal grievances
from inmates and to investigate, resolve and/or recommend disposition to the Warden. The grievance
officers assigned to the specific facilities (4) will be supervised by the facility warden or his designee
and they are employees of the respective public facilities (4). Primary duties will assist the Warden or
his designee in the grievance process and recommendations made. The statewide grievance/disciplinary
appeals manager will provide training, guidance and oversight for grievance officers.

H. Informal Resolution: A resolution reached by the grieving inmate and staff without going through
formal grievance procedures.

I. Inmate: A person incarcerated within the New Mexico Corrections Department penal system regardless
of whether the person was convicted in New Mexico or is in New Mexico pursuant to an interstate
compact agreement.

J. Negligence: Any action which demonstrates unintentional or intentional negligence or misconduct by
an employee and their actions which adversely affects New Mexico Correction Department policies or

ability to perform his or her duties include, but are not
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limited to: failing to comply with CD policies or facility post order procedures to properly conduct and
document property inventory transfers, or perform all assigned duties as required.

K. Remedy: A meaningful response, action, restitution or redress for the successful inmate grievant.

L. Reprisal: Any action or threat of action against anyone for the good faith participation in the grievance
procedure.

M. Secretary: The Cabinet Secretary of the Corrections Department.

N. Sexual Misconduct: Any behavior and/or act of a sexual nature directed towards an offender by another
offender, a Department employee, contractor, volunteer, visitor or Department representative. This
includes acts or attempts to commit acts including, but not limited to, sexual assault, sexual abuse,
sexual harassment, sexual contact, conduct of a sexual nature or implication, kissing, hugging, sexual
gratification of any party, obscenity or unreasonable invasion of privacy by the act of observing,

necessary performance of required job duties. Sexual misconduct also includes, but is not limited to,
conversations or correspondence of a romantic or sexual nature between an offender and any
Department employee, contractor, volunteer, visitor, or Department representative.

O. Prison Rape Elimination Act (PREA): A federal act which sets guidelines and standards for states to
implement in order to prevent incidents of sexual violence in prison. These standards insure corrections
agencies and corrections facilities will have policies in place to deal with incidents pertaining to sexual
violence and prison rape.

POLICY:

All management shall stress the importance of treating all inmate grievances as serious.

A. Communication of Procedures:

1. Under no circumstances will an inmate be denied the right to file an Informal complaint/ grievance.

2. A written copy and oral summary of this policy and procedure will be provided to each inmate
during orientation at the Reception and Diagnostic Centers (RDC and NMWCF) and thereafter
upon reasonable request at the expense of the inmate. Staff will be provided a copy of this policy
and procedure during their orientation process, as well as an oral summary of its contents. Copies
of all policies and procedures regarding inmate grievances will be maintained at each institution
and will be made available for review upon request by inmates or employees.

3. Upon arriving at the Reception and Diagnostic Center, inmates will be presented with written
notification of the inmate grievance procedure. Notification will be provided in both English and
Spanish; special provisions shall be made for sight-impaired or mentally disabled inmates. Written
notification will include the following information:

a. A list of matters that are grievable and non-grievable;
b. Description of grievance forms and location where the forms can be obtained;
c. Description of grievance process, including time limits at each level;
d. Description of steps taken to assure confidentiality;
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e. Description of what constitutes abuse/misuse of the grievance procedure; and

f. Location of policies and procedures concerning inmate grievances.

4. In addition to written notification, inmates will receive a detailed oral explanation of the inmate
grievance procedure if the inmate requests it. A copy of this policy shall be given to each inmate
during orientation at Reception and Diagnostic Center (RDC). Provisions will be made for those
not speaking English, as well as for the impaired or handicapped.

5. Institutional personnel, including those under private contract with the New Mexico Corrections
Department, will receive a copy of all instructional materials on the inmate grievance procedure
during the employee orientation.

B. Accessibility:

Each inmate will be entitled to invoke the grievance procedure regardless of classification level. This
procedure will be made accessible to all impaired or handicapped inmates. [4-4429]

C. Administrative Provisions:

1. The institutional Grievance Officer will assist the respective warden or designee of their assigned
facility. The statewide grievance / disciplinary appeals manager will provide training, guidance and
oversight for grievance officers. These individuals shall be responsible for carrying out the duties
outlined herein.

2. The Statewide Grievance/Disciplinary Appeals Manager (Administrative Law Judge-Advanced)
who reports to the Adult Prisons Director will be the designated Program Manager/Administrator.
Any such person shall be responsible for the duties outlined herein.

3. No inmate or employee who is named in the grievance shall participate in any capacity in the
investigation or resolution of the grievance, except as may be required and only to the extent
required as the grievant, the subject of a grievance or a witness. Neither the institutional Grievance
Officer nor Administrator shall act in such a capacity when they are the subject of a grievance or a
witness to an incident resulting in a grievance.

4. The Warden at Level I, Level II, and Level III and Level IV
mailbox in a designated area in general population. The mailbox shall be accessible
to all inmates in general population.

5. Wardens shall also place a mailbox in each segregated housing unit pod, at all
facilities.

6. The Grievance mailboxes shall be secured at all times. The Grievance Officer shall be the only
staff member with a key, and shall be the only staff member authorized to retrieve the grievances.

7. The Grievance Officer shall be required to check each  mailbox on a weekly basis,
excluding weekends and holidays.

8. Grievances are legal/privileged correspondence and shall be handled in accordance with CD-
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151201.

9. Inmates may continue to use general mailboxes to forward their grievances. The grievances shall be

processing.

10. Staff members will not accept inmate grievances and it is the responsibility of the inmate to seal and
Officer.

11. Inmates who choose to use the general mailboxes to submit grievances shall not be charged postage.

D. Facility Grievance Officer Responsibilities:

1. It is the main responsibility of the Facility Grievance Officer to resolve the Formal Grievance if an
informal complaint cannot be resolved. Pursuant to CD-150501 (Section A, for further details on
responsibilities).

E. Grievability:

1. Except as provided below in E.2, the following matters are grievable by inmates:

a. The substance, interpretation and application of policies, rules and procedures of the
institution or Department including, but not limited to, decisions regarding mail, visitation,
staff treatment, negligence as to lost property or medical/mental health care excluding security
issues. [4-4344] [4-4394] [4-4410]

b. Individual employee actions.

c. Perceived reprisal for use of, or participation in, the grievance process.

d. Any other matter relating to conditions of care or supervision within the authority of the New
Mexico Corrections Department or its contractors, except as noted herein.

e. Department personnel sexual misconduct. This also includes any Prison Rape and Elimination
Act, (PREA). Third parties, including fellow inmates, staff members, family members,
attorneys and outside advocates, shall be permitted to assist inmates in filing requests for
administrative remedies relating to allegations of sexual abuse or sexual harassment, and shall
also be permitted to file such requests on behalf of the inmates. (115.52)

f. If a third party files such a request on behalf of an inmate, the facility may require as a
condition of processing the request that the alleged victim agree to have the request filed on
his or her behalf, and may also require the alleged victim to personally pursue any
subsequent steps in the administrative remedy process. (115.52) PREA Grievances may be
filed on behalf of a third party in regards to an alleged victim.   If the inmate declines to

decision.

2. The following matters are not grievable by inmates:
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a. Any matter over which the Corrections Department has no control, for example: parole

decisions, sentences, and claims regarding inmate compensation which is regulated by statute.

b. Matters involving the loss or delay of mail by the U.S. Postal Service or other carriers, e.g.
UPS, Federal Express, etc.

c. Any matter involving disciplinary procedure and findings. A separate appeal process is
provided by Department policy for disciplinary actions.

d. Any matter involving a classification decision. A separate appeal process is provided by
Department policy for classification actions or placement in Special Management.

e. Any matter involving predatory behavioral management program, special management
program, or drug suppression program decisions. A separate appeal process is provides for
these decisions.

f. Complaints on behalf of other inmates.

g. The subject of any prior grievance on which a final determination has been made or which is
currently under review.

h. Other matters beyond the control of the Department.

3. If a grievance is ruled non-grievable at any level, that decision may not be appealed through the
remaining levels of the grievance procedure.

F. Informal Resolution:

It is the policy of the Department to resolve grievances at the lowest possible level. Informal resolution
is used and required in the grievance process. The exception is any PREA grievances. This will not be
subject to this standard and must be treated as emergency formal grievances.

G. Remedies:

If a grievance is decided in favor of an inmate, appropriate relief shall be provided to the inmate and the
Department may, at its discretion, authorize one or more of the following remedies:

1. If the grievance involves loss of or damage to personal property, the remedy may be restoration of
the property involved or payment of fair market value not to exceed $50.00 for any one item at the
discretion of NMCD, if the loss is determined to be the fault of the institution. The exception to
this will be electronic devices which will be replaced with a comparable replacement or value of
the electronic devices. In no event will replacement or monetary compensation be awarded without
a showing of negligence or willful misconduct on the part of institutional employees.

2. Change of policies, procedures or practices.

3. Correction of departmental records.
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4. Other remedies as appropriate.

H. Time Constraints:

1. Grievances shall be processed in a timely manner. No more than 90 working days will pass from
the filing of a grievance by an inmate to the appeal decision. The exception to this is a PREA
grievance. A PREA grievance must be completed within ninety (90) days of submission. An
extension of time may be requested to respond, of up to seventy (70) days, with documentation
showing the need if the normal period for response is insufficient to make an appropriate decision.
Computation of the 90-day time period shall not include time consumed by inmates in preparing
any administrative appeal.

2. The time period will begin when the grievance has been properly filed with the Grievance Officer.

3. Responses will be made within fixed time limits at every level of review, as specified in CD-
150501.

4. In the event the grievance is not disposed of within the specified time limits, the inmate shall be
deemed to have exhausted administrative remedies for that specific complaint. The grievance is not
automatically granted.

I. Emergency Procedures:

1. An emergency grievance shall be given priority. It is the responsibility of the inmate to designate
the grievance as an emergency on the Inmate Grievance form (CD-150501.1) and to demonstrate
the factors creating a risk that serious harm may result if the emergency grievance is processed
according to standard time limits.

2. It is the responsibility of the Grievance Officer to determine, through investigation, if the inmate's
grievance is, in fact, an emergency grievance.  All PREA related grievances shall be considered
an emergency grievance.

3. Once it is determined that such factor exists, the grievance will be deemed an emergency grievance
and it shall be forwarded without substantive review immediately to the Warden to correcting the
situation. Emergency grievances may be immediately appealed to the State wide
Grievance/Disciplinary Appeals Manager if the emergency grievance after investigation and

be
attached to verify the inability for resolution.

4. Emergency grievances shall receive an expedited response at every level as appropriate to the
needs of the emergency situation, but in no event will the time for response exceed three (3)
working days from the time the grievance is received by the Grievance Officer. The exceptions are
PREA grievances responses which will be completed within forty-eight (48) hours of receipt of the
grievance.

Inmates filing grievances for Department personnel sexual misconduct must mark the grievance form as
Department personnel sexual misconduct will be completed in an

expedited manner with fairness and consistency. The Grievance Officer will notify the Warden or his
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or her designee within one (1) working day of the verifiable emergency grievance. The Warden shall
complete a referral for an OPS investigation on all PREA related grievances.  The grievance officer

Office of Professional Standards. The investigation will be handled by an investigator that has
completed special training for sexual assault cases.

5. After receiving an emergency grievance alleging an inmate is subject to a substantial risk of
imminent sexual abuse, the agency shall immediately forward the grievance (or any portion
thereof that alleges their substantial risk of imminent sexual abuse) to a level of review at which
immediate corrective action may be taken, shall provide an initial response with 48 hours, and
shall issue a final agency decision with 5 calendar days.  The initial response and final agency

determination whether the inmate is in substantial risk of
imminent sexual abuse and the actions taken in response to the emergency grievance.

J. Reprisals:

A. Inmates shall not be subject to retaliation, reprisal or discipline for the legitimate use of the
grievance procedure.

B. Retaliation for use of this policy may be the subject of a grievance under this policy. Employees
engaging in reprisals against inmates for good faith use of, or participation in, the grievance
procedure shall be subject to disciplinary action.

C. Inmates using the grievance procedures to perpetrate the commission of a purposeful serious
misconduct will be subject to disciplinary action consistent with current disciplinary policy
provisions.

06/14/18
David Jablonski, Secretary of Corrections Date
New Mexico Corrections Department
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CD-150501 TITLE: Inmate Grievances

AUTHORITY:
Policy CD-150500

PROCEDURES: [2-CI-5A-7] [4-4344] [4-4394] [2-CO-3C-01]

A.  Responsibility:

1. Before using the formal grievance procedure, an inmate is expected to attempt to resolve the
grievance or particular area of concern informally through discussion with the person or persons
responsible for the incident, giving rise to the complaint.  The agency shall not require an
inmate to use any informal grievance process or to otherwise attempt to resolve with staff, an
alleged incident of sexual abuse or sexual harassment.

a. The inmate shall first file an informal complaint using the Inmate Informal Complaint form
(CD-150501.3) within five (5) working days from the date of the incident giving rise to the
complaint. The inmate shall explain in detail his or her complaint and address their complaint
to the Institution Grievance Officer.

b. The Institution Grievance Officer will log the Inmate Informal Complaint on the Informal
Complaint Tracking Log (CD-150501.D) then forward the Inmate Informal Complaint to the
Unit Manager, Chief of Security, or  designee in charge of the informal resolution.
If
Informal Complaint is forwarded to another Unit Manager or designee for informal resolution.

2. The Unit Manager, Chief of Security, or  designee who is designated to respond to the
Inmate Informal Complaint will make every effort to resolve the Informal Complaint within five
(5) working days from receipt of the Informal Complaint. The response to the Informal Complaint
will be documented on the form (CD-150501.3). A copy of the written response is given to the
inmate.

3. If the inmate is not satisfied with the response
responsibility to initiate a formal grievance using the Inmate Grievance Form (CD-150501.1)
within five (5) working days after receiving response to the Informal Complaint.

a. Inmate Grievance Forms  will be readily available to inmates in accessible locations
within the institution.

b. All grievances must be signed by the grievant when filing an inmate grievance.

c. The Inmate Grievance form (CD-150501.1) is submitted to the Institution Grievance Officer
by depositing the form(s) in an institutional mailbox where grievances will be collected on a
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weekly basis, a designated Grievance Box, or by delivering it in person to the Grievance
Officer. Copies of grievances sent to persons other than the Institutional Grievance Officer
will be considered informational copies only, not requiring a response.

d. The inmate should attach the response to the Informal Complaint when filing an inmate
grievance.

4. If the Inmate has not received a response to the Informal Complaint within ten (10) working days
after submitting the Informal Complaint, the inmate may proceed to initiate a formal grievance. In
this case, the inmate should state on the Inmate Grievance form that no response to the Informal
Complaint was received.

5. The Grievance Officer shall notify the grievant of receipt of a grievance on an Inmate 5-Day Notice
of Receipt of Formal Grievance form (CD-150501.1).

6. Inmates filing an emergency grievance shall be answered within three (3) working days from the
date of receipt if the grievance is a verifiable emergency. PREA grievance responses will be
completed within forty-eight (48) hours (CD-150500) to comply with the PREA standards.

7. Inmates requiring aid in completing the grievance form may be assisted by another inmate. The
form will be used to briefly summarize the complaint; additional information should be attached
and mailed to the Grievance Officer. Appropriate language will be used; obscenities will not be
allowed unless determined relevant to the grievance.

8. The inmate must complete a separate grievance form for each issue grieved. The inmate must file
an individual grievance even though the problem may be shared with other inmates. A group
grievance will be returned to the first name on the list for compliance with this requirement.

9. The inmate must state what reasonable relief is being requested as a solution to any grievance.
Failure to do so will result in the grievance being returned to the inmate for completion.

10. If the grievance relates directly to actions of the Grievance Officer, the inmate will send the
completed Inmate Grievance Form directly to the Warden. The Warden will appoint a person who
is not involved with the matter of the grievance to serve as Grievance Officer for that particular
grievance.

11. Grievances are considered confidential communications. Sealed letters will not be opened for

Grievance Officer, Deputy Warden or Warden.

12. In a case where a grievance has not been resolved at the time the grievant is released from custody,
efforts to resolve the grievance will be completed and maintained in the archives. If the grievance
was filed as a result of court action requiring exhaustion of administrative remedies and the

Officer of that intention and to provide an address and telephone number at which he or she may be
contacted and other pertinent information requested by the Grievance Officer. [4-4446]
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13. Inmates filing grievances alleging staff sexual misconduct will have the ability to complain
confidentially by filing an Inmate Grievance form (CD-150501.1). Inmates may use a general
mailbox, grievance mailboxes, or submit to staff members. Such grievances will be considered an

expediently.

14. Inmates filing grievances for alleged staff sexual misconduct shall not be subject to retaliation,
reprisal or discipline for the legitimate use of filing.

15. Inmates shall be protected during the course of the grievance investigation and may be placed in

appropriate by the Administration.

16. Inmates filing a false complaint will be subject to disciplinary action consistent with current
disciplinary policy provisions. The agency may discipline an inmate for filing a grievance
related to alleged sexual abuse only where the agency demonstrates that the inmate filed
the grievance in bad faith.

17. In the event of a transfer, an inmate will be able to file any grievance directly with the Grievance
Officer at the appropriate facility.

18. There is no time limits imposed on when an inmate may submit a grievance regarding an
allegation of sexual abuse.  An inmate who files a grievance relating to sexual abuse shall not
be required to use any informal process or otherwise be required to attempt to resolve this
matter with staff.

B. Grievance Officer's Review:

1. The Grievance Officer will note the date the grievance was received and enter into CMIS, assign a
CMIS number to the grievance to include the institution, year and number of the grievance. The
Grievance Officer will ensure all grievance information is entered and tracked by using CD-
150501.A and CD-150501.B. On a monthly basis, these reports will be completed and the
completed copies will be placed in the respective J or Z Drive locations depending on the
instit
Drive) by the 10th day of the next month.

2. The Grievance Officer will review all grievances for proper time limits and necessary information.
A grievance that is untimely, incomplete or otherwise improperly submitted will be returned to the
inmate with an explanation of why it is being returned. In case of returning the grievance for valid
concerns to the inmate for corrections or explanation, the grievance will still be reviewed per the
grievance process to the extent possible based on information provided.

3. The main responsibility of the Institution Grievance Officer is to resolve formal grievances at the
local facility level, if the inmate pursues a formal grievance indicating that the informal grievance
remains unresolved. The Grievance Officer is to:

a. Conduct an investigation to include all parties involved in the grievance at the local level or
when requested at other locations. This may include assisting in requested audits from Central
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investigation to include providing any statement as to the issues surrounding the grievance.

b. Document and resolve the recommended resolution (if possible, with the agreement of the
inmate) at the local level.

c. form.

d. Conduct follow-up reviews on resolutions/findings to ensure the verification of good time
reinstatement, reimbursement or property loss and other issues.

e. Review Medical Informal complaints to ensure resolution can be made at the institution level.

f. Contact/consult Health Services Bureau (Central Office) for recommendations and resolution
of medical issues.

g. Provide informational assistance to the inmate as to the proper grievance process.

4. If a Grievance Officer receives a grievance that should be resolved at a different facility, the
Grievance Officer shall track and forward the grievance to the appropriate facility electronically
(email). The Grievance Officer will notify the inmate of the transfer of the grievance to the
designated facility within five (5) working days of receipt of the grievance. It is the responsibility
of the respective Institutional Grievance Officer where the incident occurred to investigate and
complete the grievance process.

5. The investigation by the Grievance Office and his or her report and recommendation will be
completed and delivered to the Warden for review within fifteen (15) working days from receipt of

ith the Warden or his or her
designee in a non-adversarial manner and as the subject matter expert in regards to the NMCD
policies and procedures.

C. Warden's Decision:

1. The Warden or his or her designee will note the date of receipt of all grievances on the grievance
form.

2. Any disposition recommended by the Grievance Officer may be approved, disapproved or
modified by the Warden or his or her designee.

3. Upon receipt of the grievance, the Warden or his or her designee shall determine if the grievance is
one that challenges a general policy or procedure of the institution or the Department as a whole or
the effectiveness or credibility of the grievance procedure.

4. The Warden or his or her designee will review the grievance, along with any comments from
inmates and staff, and make a decision within fifteen (15) working days of receipt of the grievance
by the Warden.

5. The Warden or his or her designee may, but is not required to, meet with the grievant prior to
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making a decision.

6. The inmate shall be informed in writing of the Warden's or his or her designee decision on the
grievance, within five (5) working days of approval. Inmates will also be informed of their right to
appeal this decision and the method by which they may appeal the decision.

7. The date the decision is submitted to the inmate will be noted on the grievance form.

8. If the grievant is awarded any relief, the Warden or his or her designee will instruct the Institutional
Grievance Officer to process and verify the relief granted or forward the grievance to the
appropriate facility staff that can provide the relief within fifteen (15) working days from date the
grievance appeal is signed.

D. Appeal Process:

1. If an inmate is not satisfied with the decision of the Warden or his or her designee, the inmate may
appeal that decision to the Office of the Secretary of Corrections within five (5) working days of
receiving the decision from the Warden or his or her designee.

a. The inmate will submit the appeal by completing the appeal portion of the Inmate
Grievance form and placing the form in an institutional mailbox, a designated Grievance
Box or by delivering it in person to the Institutional Grievance Officer for processing to
Central Office. The grievance will not be sent to Central Office without being processed by
the Institutional Grievance Officer.

2. The Grievance Officer will note the date of receipt of the appeal portion of the Inmate Grievance
form.

3. The Grievance Officer will attach all relevant materials to the appeal and deliver the appeal
electronically (email) to the Statewide Grievance/Disciplinary Appeals Manager within five (5)
working days of the date of receipt of the appeal portion of the Inmate Grievance form.

4. The Statewide Grievance/Disciplinary Appeals Manager will note the date of receipt of the appeal
portion of the Inmate Grievance form.

5. The Statewide Grievance/Disciplinary Appeals Manager will conduct any further investigation
necessary and present a recommendation to the Secretary or designee, within twenty (20) working
days of receiving the appeal portion of the grievance. Institutional/prison administrators and
employees are prohibited from interfering with or otherwise attempting to influence the review by
the Grievance/Disciplinary Appeals Manager. The Appeals Manager will have the authority to re-
open the grievance investigation at the institution level with the grievance officer to re-investigate
and obtain further needed information if necessary to either corroborate or refute the grievance

appealed.

6. The Secretary, Director of Adult Prisons, or designee will render a final decision on the grievance
on receipt of the appeals portion of the Inmate Grievance form.

7. The inmate will be informed in writing of the final decision on the grievance. A brief and clear
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description of the reasons for the final decision should accompany the inmate notification. Copies
of this notification will be forwarded to the Grievance officer at the institution to process and
delivered to the inmate within three (3) working days of receipt of notification.

8. If the grievant is awarded any relief, the Secretary, or designee will instruct the State wide
Grievance/Disciplinary Appeals Manager to contact the respective Institutional Grievance officer
to process and verify the relief granted, and provide documentation to verify the relief was rendered
within forty-five (45) working days from the date the grievance appeal is signed.

E. Misuse/Abuse of the Grievance Procedure:

Inmates are prohibited from the misuse/abuse of the grievance system such as frivolous or multiple
grievances. Inmates are not to use this procedure as a form of harassment against staff. Such grievances
will be denied.

Inmates using the grievance procedures to perpetrate the commission of a purposeful misconduct will
be subject to disciplinary action consistent with current disciplinary policy provisions.

F. Record Keeping and Periodic Evaluation:

Records regarding the filing and disposition of all grievances will be collected and maintained
systematically by the Grievance Officer at each institution as follows:

1. A status log showing the name and number of the grievant, grievance number, date of initial
submission, description of the grievance, disposition of the grievance, etc. will be maintained for
tracking each level of all grievances.

2. All institutions will use the Emergency Grievance Status Log Attachment (CD-150501.A) and
the Miscellaneous Grievance Status Log Attachment (CD-150501.B) the Grievance Monthly
Statistic Log Attachment (CD-10501.C) and the Informal Complaint Tracking Log Attachment
(CD-150501.D) accordingly. No revisions by the institution are permitted.

3. Institution Grievance Officers, Unit Managers, Chief of Security and/or designee will scan
completed CD forms 150501. A through 150501. D into the respective J: Drive (State-operated
institutions) and Z-Drive (Privately-operated institutions) by the tenth (10th) working day of the
following month.

4. In January of each year, the Statewide Grievance/Disciplinary Appeals Manager shall evaluate the
grievance procedure by reviewing the two (2) summaries. A representative sample of grievances
and their disposition at each level and any other appropriate material to determine the extent of
compliance with this policy. The Grievance/Disciplinary Appeals Manager shall prepare an annual
report and submit it to the Director of Adult Prisons Division by January 31 of each year.

5. Copies of each completed grievance will be maintained for a minimum of three years following
final disposition of the grievance. Electronic records shall be maintain according to IT policy.

6. No copies of grievances or adverse reference to any grievance will be placed in an inmate's
institutional file unless a part of a finding of a disciplinary packet.
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7.
submitted to the Grievance Officer for appeal, it will be transmitted by email once completed with
their additional information to the Statewide Grievance/Disciplinary Appeals Manager.

a. All grievances and completed correspondence issues to include the final disposition with the
signatures will be scanned and entered into the J: Drive or A: Drive folder by the respective
Institution Grievance Officer as to allow the Grievance Officer /Statewide
Grievance/Disciplinary Appeals Manager, Secretary of Corrections, Deputy Secretary of
Corrections, Adult Prisons Director, Deputy Directors of Adult Prisons and the Office of
General Counsel access to the entire responses.

b. Grievance Officers will type all responses; this includes the initial response to the inmate,
Central Office packet and not handwritten when submitting the report packet to the Central
Office. The Grievance Officers will also deliver the inmate his or her resolved grievance
decision packet (hand deliver, in-house mail as to their preference) to ensure receipt of the

copy.

G. Confidentiality:

All correspondence marked "Grievance" and addressed to the Grievance Officer, Deputy Warden,
Warden, or designee will be treated as strictly confidential. Records regarding the participation of an
individual in legitimate grievance proceedings will be kept in a locked office or file cabinet and shall
not be available to employees or other inmates, except to the extent necessary for clerical processing or
legal defense. Only employees who are participating in the disposition of a legitimate grievance will
have access to records essential to the resolution of the grievance.

H. Grievance Officer  Investigation and Report Administrative Responsibilities:

1) Grievance Officers will provide informational assistance to the inmate as to the proper grievance
processes.

2) All completed grievance investigation reports, appeals, tracking logs to include statistics logs
and completed correspondence investigations to include the final disposition with the signatures
will be scanned and entered into the designated J or Z: Drive folder by the Institution Grievance
Officer. All grievances will be entered into CMIS as historical data. The original copy which is
being scanned will be archived also as to have a backup copy available if needed.

3) Private contracted Institutions Grievance Officers will maintain a separate file folder with the
tracking reports, all completed grievances and appeals to include the final disposition with the
signatures which will be scanned and entered into the designated Z: Drive folder. The original
copy which is being scanned will be archived as a backup copy. These file folders must be in
monthly (10th day of each month) to the J or Z drive for retention. These files will have the
standard tracking forms to be used only as to insure continuity with all the State and Private
Institutions.

4) All grievance appeals that require Central Office review will be electronically transmitted
(email), to the Statewide Grievance / Disciplinary Appeals Manager for review and decision by
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the assigned Institution grievance officer. It is the responsibility of the Institution Grievance
additional

information needed for review and decision at the Central Office. If the appeal packet is not
complete, it will be returned to the Institution Grievance Officer to complete.

5) This will allow the Grievance Officer a tracking system to insure receipt and forwarding of the
grievances to the Statewide Grievance / Disciplinary Appeals Manager. Grievance Officers will

delivered or mailed to the
inmate within five (5) working days of receipt to ensure time limits are met and receipt of

06/14/18
David Jablonski, Secretary of Corrections Date
New Mexico Corrections Department

PEX 2, p. 8 



Form CD-150501.1
Revised 06/14/18 Page 1

NEW MEXICO CORRECTIONS DEPARTMENT
INMATE GRIEVANCE

Inmate's Name:   NMCD#:   Grievance File #:

Institution:  Housing Unit:   Date of Incident:

Date Received by Grievance Officer:

Grievance Officer's Signature:

INSTRUCTIONS: It is expected that problems be resolved in an informal manner. Please read
policy/procedure CD-150500 before filing a grievance. Your grievance must be typed or clearly written so
as to be readable after photocopying. The grievance must be filed with the Institutional Grievance Officer
to be valid. Copies sent elsewhere will be considered informational copies only, not requiring a response.
STEP 1 - Grievance: Include documentation and names of any witnesses to support your claim. For your
grievance to be accepted, you must state the relief requested. Use additional pages, if necessary.

Inmate's Signature:  Date:

Relief Requested:

STEP 2  To Be Completed by the Grievance Officer:

A.     your grievance is accepted for consideration.
B.   your grievance is being returned to you because of the following reason:

1. The grievance is not readable.
2. The matter has been answered in previous grievance #:
3. The grievance concerns material not grievous under present policy.
4. The grievance is a group grievance or petition. (Submit individually.)
5. The grievance is not timely.
6. Other Specify:

Grievance Officer's Signature:  Date:
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Form CD-150501.1
Revised 06/14/18 Page 2

NEW MEXICO CORRECTIONS DEPARTMENT
INMATE GRIEVANCE

Grievance File #:

STEP 3  Grievance Investigation and Recommendation:

1. Witness Statement: ( )

2. Witness Statement: ( )

3. Grievance Officer Investigation Results and Recommendation

Grievance Officer's Signature Date

STEP 4  Decision of Warden/Designee: Date received by Grievance Officer:

Denied (  ) Granted (  ) Dismissed (  ) Resolved (  ) Referred ( )

Signature:  Date:

Date Returned to Inmate:

STEP 5  Departmental Appeal: (Return grievance to Grievance Officer for processing.)
A. Reason for appeal:

Inmate's Signature:  Date:

Date Received By Grievance Officer:
Date Sent to Grievance Coordinator:

B. Department Decision:

Date:
Cabinet Secretary/Designee
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Form CD-150501.2
Revised 06/14/18 Page 1

NEW MEXICO CORRECTIONS DEPARTMENT
Inmate 5-Day Notice of Receipt of Grievance

Name: NMCD#:

Grievance File #:  Facility:  HU:  Cell:

RE:  Issue is under Review: Yes (   ) No ( )

Date Formal Grievance Received:  Date Notice of Receipt Sent:

NEW MEXICO CORRECTIONS DEPARTMENT
Inmate 5-Day Notice of Receipt of Grievance

Form CD-150501.2
Revised 06/14/18 Page 1

Name: NMCD#:

Grievance File #:  Facility:  HU:  Cell:

RE:  Issue is under Review: Yes (   ) No ( )

Date Formal Grievance Received:  Date Notice of Receipt Sent:

NEW MEXICO CORRECTIONS DEPARTMENT
Inmate 5-Day Notice of Receipt of Grievance

Form CD-150501.2
Revised 06/14/18 Page 1

Name: NMCD#:

Grievance File #:  Facility:  HU:  Cell:

RE:  Issue is under Review: Yes (   ) No ( )

Date Formal Grievance Received:  Date Notice of Receipt Sent:

NEW MEXICO CORRECTIONS DEPARTMENT
Inmate 5-Day Notice of Receipt of Grievance

Form CD-150501.2
Revised 06/14/18 Page 1

Name: NMCD#:

Grievance File #:  Facility:  HU:  Cell:

RE:  Issue is under Review: Yes (   ) No ( )

Date Formal Grievance Received:  Date Notice of Receipt Sent:
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Form CD-150501.3
Revised 06/14/18 Page 1

NEW MEXICO CORRECTIONS DEPARTMENT

INMATE INFORMAL COMPLAINT

Inmate Name:  NMCD#:

Facility:  HU/Cell #:  _ Date of Incident:

Name of subject or person to whom the complaint was filed against:

Explain your complaint in detail:

Inmate Signature:  Date:

Unit Manager/Chief of Security/Designee
Date Received:

I,  have reviewed the above informal complaint and
Unit Manager/Chief of Security/Designee

Recommend: ( ) Resolution ( ) Recommend formal grievance

Explain:

Staff Member:  / Date:
Print / Sign

Acknowledged by the signatures below, this informal complaint is: Resolved Unresolved

Unit Mgr/Chief of Security/Designee:  Date:
Print / Sign

Staff Witness:  / Date:
Print / Sign

Inmate:  / Date:
Print / Sign

If this informal complaint could not be resolved, the inmate may pursue a formal grievance within 5
working days of the date of resolution.

At time of resolution-the inmate must be given a copy of the completed copy of the Informal Complaint

Inmate must attach this document if the formal grievance is to be submitted.
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STATE OF NEW MEXICO
COUNTY OF SANTA FE
FIRST JUDICIAL DISTRICT COURT

FILED 1st JUDICIAL DISTRICT COURT
Santa Fe County

11/6/2020 12:56 PM
KATHLEEN VIGIL CLERK OF THE COURT

Tamara Snee

D-101-CV-2019-00691

GERALD WILSON,

Plaintiff,

v.

CENTURION CORRECTIONAL
HEALTHCARE OF NEW MEXICO, LLC;
STATE OF NEW MEXICO, NEW
MEXICO CORRECTIONS DEPARTMENT et al.

Defendants.

PLAINTIFF’S MOTION FOR DEFAULT BASED ON DISCOVERY ABUSE
AND RULE 11 VIOLATIONS

COMES NOW Plaintiff, Gerald Wilson, by and through his attorneys,

Guebert Gentile & Piazza, P.C. and Collins & Collins, P.C., and respectfully moves the Court to

sanction NMCD Defendants for discovery abuse and Rule-11 violations which have impacted the

course of this litigation and prejudiced Plaintiff. As grounds for Plaintiff’s Motion for Default

Based on Discovery Abuse and Rule 11 Violations, Plaintiff states as follows:

I. INTRODUCTION

NMCD Defendants have filed a Motion for Summary Judgment Based on Plaintiffs Failure

to Exhaust Administrative Remedies (MSJ). In doing so, they have intentionally attempted to

deny Plaintiff access to the Courts. Most importantly, NMCD’s MSJ is based on the allegation

that Mr. Wilson did not “file any grievances” related to relevant medical care, when in fact, NMCD

just produced such a grievance in its supplemental responses to discovery. This reflects a much
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larger pattern of discovery abuse and obstruction. The fraudulently premised MSJ is a violation

of the New Mexico Rules of Civil Procedure and Rules of Discovery and deserves the most serious

sanctions available under NMS A Rule 11.

II. PROCEDURAL HISTORY

1. In March 2020, all parties agreed to stay proceedings pending settlement

negotiations.

2. The stay covered a number of cases in the First Judicial District Court including

this case.

3. There was significant discovery due from NMCD prior to the stay going into effect,

including discovery related to Plaintiff’s grievance file.

4. No discovery was provided by NMCD during the six-month stay.

5. Despite the agreed upon stay, NMCD filed twenty Motions for Summary Judgment.

6. On April 22, 2020, NMCD filed the subject MSJ on failure to exhaust

administrative remedies (along with four other identical MSJs in concurrent cases).

7. All parties went to Mediation on September 24, 2020.

8. Due to failure of mediation, the stay on the cases was lifted.

9. Plaintiff filed his Response to Motion for Summary Judgment Based on Plaintiff’s

Failure to Exhaust Administrative Remedies (MSJ) on October 23, 2020.

III. STATEMENT OF FACTS

10. NMCD and its employees, staff and/or agents have repeatedly denied that Plaintiff

filed medical grievances including the allegation in Paragraph 8 of its MSJ stating, “Plaintiff did

not file any grievances regarding the medical care he received or did not receive”.
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11. On January 2, 2020, Plaintiffs First Set of Interrogatories and Requests for

Production to the New Mexico Corrections Department were issued to NMCD.

12. On March 23, 2020, after enlargements of time for NMCD’s responses, NMCD

provided Answers, Objections, and Responses to Plaintiffs First Set of Interrogatories, Requests

for Production and Requests for Admission to Defendant New Mexico Corrections Department.

13. In response to Request for Production (RFP) No. 1 which read “Please provide the

complete grievance file for Gerald Wilson”, NMCD answered in part:

“Notwithstanding said objection, and without waiver, since Plaintiff has not filed
any grievances, there are no documents responsive to this request.” [emphasis
added],

14. On May 15, 2020, Plaintiff issued a Rule 37 Good Faith Letter outlining

deficiencies in NMCD’s responses.

15. On October 26, 2020, NMCD supplemented its responses. In its supplemental

response to Request for Production No. 1, NMCD stated please refer to those documents produced

as Wilson RFP 1 Bates NMCD 0001-0006. Additionally, please refer to the inmate request form,

produced as Centurion 000028-000029. Bates NMCD 0001-0006 is in fact a formal grievance

Plaintiff filed regarding the medical care relevant to his Complaint.

16. In its original response to RFP No. 14 which requested the “Informal Complaint

Tracking Log-Attachment (CD-150501) for Infection, Sepsis, Osteomyelitis...”, NMCD answered

in part:

“Notwithstanding said objections, and without waiver, given that Plaintiff did not
file any grievance pertaining to medical care there are no documents responsive to
this request.”

PEX 6, p. 3



17. In its supplemental response (October 26) to request for production No. 14, NMCD

stated in part:

“NMCD reviewed Plaintiffs Rule 37 letter and submits as follows. NMCD is not
supplementing this, as noted in the last sentence of its response to RFP 14, there
are no documents responsive to this request.”

The last sentence of its response to RFP No. 14 reads:

Notwithstanding said objections, and without waiver, given that Plaintiff did not
file any grievance pertaining to medical care there are no documents responsive to
this request, [emphasis added],

18. At mediation on September 23, NMCD argued that it was entitled to summary

judgment based on the assertion Plaintiff did not file any grievances. As such, negotiations ended

on September 23, 2020.

19. On October 26, 2020, after Plaintiff already filed his response to NMCD’s MS J,

NMCD supplemented response to RFP No. 1 providing Bates document NMCD 0001-0006.

Exhibit 1.

20. Bates NMCD 0001-0006 is a medical grievance filed by Plaintiff on the subject

matter of the Complaint specifically referencing the lack of medical care for his back.

21. Plaintiffs medical grievance, Bates NMCD 0001-0006, was filed within the

relevant time period and related directly to the subject matter of the Complaint.

22. NMCD’s Motions for Summary Judgment Based on Plaintiffs Failure to Exhaust

Administrative Remedies included a falsified affidavit submitted by Defendant Steve Madrid.

Exhibit 2.

23. In his affidavit, Steve Madrid states that Plaintiff did not file any grievances

(Exhibit 2, ^[ 16), which we now know is patently false.
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24. NMCD witheld Plaintiffs filed grievance until after it filed its MS J on

Failure to Exhaust, after mediation (in which it argued no grievance existed), and after Plaintiff

had already filed his response to NMCD’s MS J.

IV. LEGAL STANDARD

“Our Supreme Court has recognized that courts must have inherent power to impose a

variety of sanctions on both litigants and attorneys in order to regulate their docket, promote

judicial efficiency, and deter frivolous filings. “Siepert v. Johnson, 2003-NMCA-l 19, If 11,

134 N.M. 394, 77 P.3d 298 (quoting State ex rel. N.M. State Highway & Transp. Dep’t v. Baca,

120 N.M. 1, 4, 896 P.2d 1148, 1151 (1995) (internal quotation marks and citation omitted). The

courts’ inherent power in that regard “protects the integrity of the judicial process by concerning

itself with the proper functioning of the court system.” Seipert, 23003-NMCA-l 19, 11 (quoting

Rest. Mgmt. Co. v. Kidde-Fenwal, Inc., 1999-NMCA-101, Tf 22, 127 N.M. 708, 986 P.2d 504)

(internal citations, quotation marks and alterations omitted).

Sanctions protect the discovery process thereby protecting the due process rights of the

non-deceiving party. Reed v. Furr's Supermarkets, Inc., 2000-NMCA-091, If 31, 129 N.M. 639,

647, 11 P.3d 603, 611, citing See United Nuclear Corp., 96 N.M. at 238, 241, 629 P.2d at 314,

317. However, sanctions need not be tied to prejudice to the parties but may “linked to the affront

to the court and the judicial process. Weiss v. THI of New Mexico at Valle Norte, LLC,

2013-NMCA-054, 1f 24, 301 P.3d 875, 883, citing See Sanchez, 2004-NMCA-033, 1f 19,

135 N.M. 192, 86 P.3d 617 (stating that “whether prejudice to [the djefendant resulted is not the

issue; the issue is counsel's abuse of the discovery process”). It is said that abuse of the discovery

process affects more than the parties to the litigation, “It also affects the integrity of the court and,

when left unchecked, would encourage future abuses.” Weiss v. THI of New Mexico at Valle Norte,
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LLC, 2013-NMCA-054, 24, 301 P.3d 875, 883, citing Gonzales, 120 N.M. at 157, 899 P.2d at

600.

In this case, severe sanctions are appropriate, not just to protect the interests of Plaintiff s

rights but also the sanctity of the judicial process in the First Judicial District Court.

V. ARGUMENT

Defendants’ discovery abuse in this case is alone sufficient for the most severe sanctions.

However, Defendants’ behavior in the instant case should not be viewed in isolation. Defendants

have engaged in a pattern and practice of deliberate and willful obstruction of discovery in

numerous cases in the First Judicial District Court. This pattern and practice should be taken into

consideration in the Court’s discretionary decision on sanctions here.

A. NMCD’s discovery abuse warrants sanctions as Plaintiff was forced to engage in
unreasonable discovery and motions practice to obtain information in NMCD’s possession;
forced to respond to a fraudulent motion for summary judgment; forced to attend a dead­
end mediation in which NMCD argued that Plaintiff had not filed any grievances.

The conduct of NMCD in concealing Plaintiffs grievances is egregious, prejudicial and

frustrates the purpose of discovery and ultimately trial of this matter. Defendants concealed the

subject grievance during a six-month stay which the parties entered in good faith. Further, at

mediation, Defendants concealed the subject grievance while forcefully arguing that Plaintiffs

case should be dismissed because Plaintiff did not file any grievances. Defendants’ position at

mediation that none of the Plaintiffs had filed grievances, in fact caused the failure of the mediation

in this case, and four similar cases.

Most importantly, the NMCD Defendants continue their misrepresentations to this day,

and have not withdrawn their MSJs or withdrawn Steve Madrid’s false affidavit. By failing to

withdraw their MSJs or Steve Madrid’s affidavit, NMCD Defendants appear to be willfully
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misleading the court; specifically, NMCD cannot state that Plaintiff “did not file any grievances”

(in its discovery responses, supplemental discovery responses, “undisputed facts” and in

Mr. Madrid’s affidavit) in light of the grievance (Bates NMCD 00001-0006) provided to Plaintiff

on October 26, 2020.

Bates NMCD 00001-00006, was provided to Plaintiff after Plaintiff filed his response in

opposition to NMCD’s MSJ on Exhaustion. In other words, NMCD only provided this critical

information after it could no longer be harmed by such information at mediation or during motions

practice. NMCD’s willingness to attend mediation in bad faith, and litigate false summary

judgment arguments based on false affidavits, is extremely prejudicial to Plaintiff and frustrates

the prosecution of his case.

This specific instance of gross abuse of discovery should not be viewed in isolation.

A. Pattern of Discovery Abuse Across Multiple First Judicial District Court Cases

Concealing or withholding evidence appears to be the modus operandi of NMCD in

responding to discovery. This is evidenced by the order from Ret. Judge Raymond Z. Ortiz,

formerly Judge in the First Judicial District Court, in Bianca McDermott v.

New Mexico Corrections Department, No. D-101-CV-2017-00871. No. D-101-CV-2017-00871,

wherein he stated at Tf4 of his ruling:

“Lastly, the Court will issue an instruction to the jury stating that the Court has found that
NMCD has acted in a willful, intentional, and bad faith manner by concealing evidence,
contrary to NMCD’s obligations to preserve and produce such evidence that has been set
forth in orders issued by this Court; and that such conduct is among the worst examples of
any party ever appearing in this Court, or for that matter in any litigation that the Court was
aware of in twenty years of private practice in this District in the civil law context.”
Exhibit 3.

The Order in McDermott illustrates NMCD’s history and pattern of discovery obstruction,

destruction and concealment. The McDermott order also shows that NMCD is incapable of
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adjusting its discovery practices to meet the New Mexico Rules of Civil Procedure even in the

aftermath of severe sanctions. Finally, and most importantly, the McDermott Order addressed

pre-litigation destruction of discovery. In this case, NMCD withheld critical information that was

the subject of ongoing litigation, including dispositive motions practice, and arguments at

mediation.

In addition to McDermott, NMCD has suffered spoliation sanctions for concealment or

destruction of prison video in Encinias v. NMCD, et al, Cause No. D-101-CV-2019-00720

Exhibit 4. The behavior in the instant case is again worse than that in Encinias. Like McDermott,

Encinias also involved the pre-litigation destruction of evidence. Here, NMCD actively

maintained a false position during litigation based on the withholding of critical evidence and

discovery abuse.

Abuse of the discovery process, if left unchecked, harms the integrity of the court and if

“left unchecked, would encourage future abuses.” Weiss v. THI of New Mexico at Valle Norte,

LLC, 2013-NMCA-054, 24, 301 P.3d 875, 883, citing Gonzales, 120 N.M. at 157, 899 P.2d at

600. A pattern and practice of willful discovery abuse merits the most serious sanctions. Reed v.

Furr's Supermarkets, Inc., 2000-NMCA-091, 14, 129 N.M. 639, 644, 11 P.3d 603, 608. The

choice of sanctions is within the discretion of the trial Court. Gonzales v. Surgidev Corp.,

1995-NMSC-047, 33, 120 N.M. 151, 158, 899 P.2d 594, 601

The trial court need not exhaust lesser sanctions:

“when the court in its discretion determines that none of the ‘lesser sanctions available to
it,’ would truly be appropriate,” the court need not exhaust the lesser sanctions.”

United Nuclear Corp. v. Gen. Atomic Co., 1980-NMSC-094, 387, 96 N.M. 155, 239, 629
P.2d231, 315, see also Enriquez v. Cochran, 1998-NMCA-157,48, 126 N.M. 196,211,
967 P.2d 1136, 1151, Gonzales v. Surgidev Corp., 1995-NMSC-047,33, 120 N.M. 151,
158, 899 P.2d 594, 601.
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Due to a pattern and practice of willful failures of discovery, the court in Gonzales awarded

$100,000 to cover the expense of the discovery withheld and $51,000 for attorney's fees, costs,

and expenses. In the instant case, Plaintiff has been compelled to search for inmate grievances via

multiple sets of discovery, good faith letters, and motions practice. In this case, Plaintiff only

obtained the relevant information from NMCD after the harm had been done, including the time

and expense of preparing responses to NMCD’s motions, conducting investigations, and

attempting to meet with clients to discuss the issues raised in NMCD’s motions. Without this

evidence, which NMCD appears to have intentionally concealed, Plaintiffs case could have been

summarily dismissed. It will be difficult moving forward with litigation of this matter, knowing

that NMCD provides false answers to discovery, and false arguments in dispositive motions based

on false affidavits, and thus, Plaintiff respectfully requests sanctions that will appropriately restore

fairness to this case and the judicial process.

WHEREFORE, Plaintiff respectfully requests that the Court order the following relief

1. Default Judgment against NMCD Defendants on the issue of liability.

2. Damages covering the expense of the discovery withheld pursuant to

Gonzales v. Surgidev Corp., 1995-NMSC-047.

3. Costs and Fees associated with attempts to obtain inmate medical grievances in this

case.

4. Costs and Fees associated with litigating NMCD’s Motion for Summary Judgment,

which was based on a false affidavit, and false discovery responses.
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Respectfully submitted,

GUEBERT GENTILE & PIAZZA P C.

By /s/David S. Ketai__________________
Terry R. Guebert
Robert Gentile
David S. Ketai
Julia H. Purdy
P. O. Box 93880
Albuquerque, NM 87199
(505)823-2300
tgueb ert @ gueb ertl aw. com
rgentile@guebertlaw com
dketai (Si gu eb erd aw. c om
jpurdy@guebertiaw.com

-and-

COLLINS & COLLINS, P C.

By /s/Parrish Collins________________
Parrish Collins
P. O. Box 506
Albuquerque, NM 87103
(505)242-5958
parri sh @eol 1 i n sattorn ey s .com

Attorneys for Plaintiff

F:\Clients\7100.191cf\Pleadings\Rule 11 Motion for Default.fmal.docx/krg
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I HEREBY CERTIFY that on the 6th day of
November, 2020, I filed the foregoing
Plaintiff’s Motion for Default Based on
Discovery Abuse and Rule 11 Violations
electronically through the State of
New Mexico’s Odyssey File & Serve system
requesting that the following counsel be
served through Odyssey:

Alfred A. Park
James J. Grubel
Geoffrey D. White
Park & Associates, LLC
6100 Uptown Blvd N.E., Suite 350
Albuquerque, NM 87110
(505) 246-2805
apark@parklawnm.com
jgnrbei@parklawnm.com
gwhite@parklawnm.com
Attorneys for Centurion andMHM
Health Professionals

Mary T. Torres
Law Offices of Mary T. Torres
201 3rd Street NW Suite 500
Albuquerque, NM 87102
(505) 944-9030
mtt@mar>'torreslawrcom
Attorney for New Mexico
Corrections Department

/s/David S. Ketai
F:\Clients\7100.191cf\Pleadings\Rule 11 Motion for Default.final.docx/krg
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^MEMORANDUM
Corrections

Date: 7/11/18
The GEO Group, Inc.

GEO Corrections

To: Inmate Gerald Wilson #80046

Guadalupe County Correctional Facility
P.O.Box 520

South Highway 54

cc: Santa Rosa, NM 88435

From: Krystal Rivera, Grievance Lieutenant

www.geogroup.com

RE: GRIEVANCE INVESTIGATION AND RECOMMENDATION SR-18-06-02

On June 25,2018 a Grievance was submitted to the Grievance Officer in reference to your claim
your medical needs regarding your back pain are not being met The Grievance Officer has
reviewed your claim and consulted with the Medical Department Administrator, K. Armijo. As
stated in the attached memorandum you have been seen on several different occasions and have
been provided off-site medical treatment regarding said issue.

At this time you did not list a clear relief requested however the Grievance Officer determines
your medical needs are being met therefore your Greivance is considered resolved.
RECOMMEND GRIEVANCE RESOLVED

1UlfOc.
Officer’s Signature Date

STEP 4 - Decision of Warden/Designee:

Denied( ) Granted( ) Dismissed( ) Resolved Referred( )

"Z777z
A
signature

Date Returned to Inmate:

Wilson RFP 1 Bates NMCD 0001
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Centurion
the next generation in correctional healthcare

GUADALUPE COUNTY CORRECTIONAL FACILITY

MEMORANDUM
Date: 07-11-18

To: Disc

cc:
From: K. Armijo H.S.A.

Subject: Wilson 80046

As stated in inmates’ grievance, he has been seen In medical numerous times, since 5-11-18.
He was seen: 5-14-18 given proper medications with education, to report any changes in
condition, 5-15-18 seen mid-level again, 5-21-18 seen mid-level, she ordered an x-ray and put
in a request for an MRI, x-ray was done 5-24-18. Seen mid-level again 6-4-18, medications
were changed.
6-18-18 seen Mid-level - plan of care was discussed with Regional Medical Director.
6- 27-18 seen on-site medical director - meds reviewed, MRI had been previously ordered and
scheduled.
7- 3-18 sent to GCH for MRI.

Please call me at ext 193 if you need further information or assistance.

Thank you,
K. Armijo H.S.A.

GCCF-6382

Wilson RFP 1 Bates NMCD 0006
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AFFIDAVIT OF STEVE MADRID

Affiant, who is over the age of 18 and has personal knowledge of the facts as stated herein,

swears or affirms under penalty of peijury under the laws of the State of New Mexico the following

statements:

1. My name is Steve Madrid. I am the Grievance Appeals Coordinator for the New

Mexico Corrections Department (“NMCD”).

2. NMCD has a written grievance process that is provided to each inmate.

3. NMCD has the capacity to and does consider inmate grievances.

4. When an inmate files a grievance, NMCD addresses grievances, and it does its best

to adhere to the Grievance procedure instituted by NMCD in its Grievance Policy, CD-150500. A

copy of the Grievance policy is attached to my affidavit.

5. NMCD assures that inmates are aware of the grievance process and provides the

inmate with information about the grievance process in the orientation process.

a. Contained in Dominick Mora Solis’ inmate file is an Orientation Verification

document signed by Mr. Mora Solis which indicates in item 23 that he received information

pertaining to the Grievance System. The grievance policy was in effect during Dominick

Mora Solis’ incarceration. A copy of this document is attached to my affidavit.

b. Contained in Jerry Sisneros’ inmate file is an Orientation Verification document

signed by Mr. SISNEROS which indicates in item 23 that he received information

pertaining to the Grievance System. The grievance policy was in effect during SISNEROS

incarceration. A copy of this document is attached to my affidavit.

c. Contained in Gabriel Miera’s inmate file is an Orientation Verification document

signed by Mr. Miera which indicates in item 23 that he received information pertaining to
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the Grievance System. The grievance policy was in effect during Mr. Miera’s incarceration.

A copy of this document is attached to my affidavit.

d. Contained in Gerald Wilson’s inmate file is an Orientation Verification

document signed by Mr. WILSON which indicates in item 23 that he received information

pertaining to the Grievance System. The grievance policy was in effect during GERALD

WILSON’S incarceration. Acopy of this document is attached to my affidavit.

e. Contained in George Yribe’s inmate file is an Orientation Verification document

signed by Mr. Yribe indicates in item 23 that he received information pertaining to the

Grievance System. The grievance policy was in effect during Mr. Yribe’s incarceration. A

copy of this document is attached to my affidavit.

6. With the exception of grievances filed pursuant to the Prison Rape Elimination Act,

NMCD’s policy is to try and resolve grievances at the lowest possible level, preferably at the

facility that is housing the inmate. Therefore, before using the formal grievance process, an inmate

is required to try and resolve his grievance informally.

7. If an inmate cannot resolve a complaint informally through discussion, he must file

an informal written complaint within five working days from the date of the incident that forms

the basis of the complaint. In my experience and knowledge concerning the grievance process at

NMCD, most inmate grievances are resolved at the informal stage. Often times if the inmate’s

informal complaint concerns medical issues, it is resolved at the informal complaint stage.

8. In my experience and knowledge concerning the grievance process at NMCD,

100% of grievances or complaints submitted by inmates are addressed.
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9. In my experience and knowledge concerning the grievance process at NMCD, the

person designated to respond to the informal complaint will document a response and provide it to

the inmate within five days.

10. If the inmate’s complaint is not resolved informally, then the procedure goes to the

formal grievance process. This process is usually resolved in ten days. That process is set forth

below:

a. For example, if the formal grievance concerns a medical issue, the inmate’s

grievance is submitted to the grievance officer at the respective facility.

b. Once the medical grievance is received by the grievance officer at the

facility, the grievance officer contacts the Health Services Administrator at the

facility and asks the Health Services Administrator to provide a response to the

inmate’s grievance. The grievance officer then documents the response received by

the Health Services Administrator at the facility. Often times, the grievance is

resolved at this level in the inmate’s favor.

c. If, however, the grievance is not resolved, then the grievance officer sends

the response from the Health Services Administrator, along with a recommendation

to the Warden at the facility. Even if the grievance were to be resolved at this stage,

the Warden would still receive information about the grievance.

d. If the Warden grants the grievance, the process ends. If the Warden does

pot grant the grievance, then within five days, the grievance is sent to me, as the

Grievance Appeals Coordinator. At this time, because some time has passed from

the original complaint, and in the case of a medical grievance, there may be

additional medical care that has been received. I will review that medical work and
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confer with the facility’s Health Services Administrator and with a Health Services

Administrator at Central Office in Santa Fe to determine if the medical issues in the

grievance have been addressed.

e. If the medical issues have been addressed, then I communicate same to the

inmate, and the grievance is resolved.

f. At this point, all grievances that come to me are sent to the Director of Adult

Prisons, and make a recommendation, and the Director of Adult Prisons makes the

final decision on behalf of the Secretary of Corrections.

11. An inmate exhausts the grievance process only if and when he pursues the last

possible appeal in the grievance policy to the Secretary of Corrections or his/her designee.

12. With regard to the issue of whether Mr. Mora Solis filed a grievance, I know that

Mr. Mora Solis is familiar with the process for filing grievances because he did file a grievance

related to commissary matters. I searched NMCD’s records for the grievance history of inmate

Dominick Mora Solis and found no formal grievances filed by him related to the medical care

received or lack of medical care received.

13. With regard to the issue of whether Mr. Sisneros filed a grievance, I know that Mr.

Sisneros is familiar with the process for filing grievances because he did file a grievance related

to loss of property. I searched NMCD’s records for the grievance history of inmate Sisneros and

found no formal grievances filed by him related to the medical care received or lack of medical

care received.

14. With regard to the issue of whether Mr. Yribe filed a grievance, I searched NMCD’s

records for the grievance history of Mr. Yribe and found no formal grievances filed by him related

to the medical care received or lack of medical care received.
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14. With regard to the issue of whether Mr. Yribe filed a grievance, I searched

NMCD’s records for the grievance history of Mr. Yribe and found no formal grievances filed by

him related to the medical care received or lack of medical care received.

15. With regard to the issue of whether Mr. Miera filed a grievance, I searched

NMCD’s records for the grievance history of Mr. Miera and found no formal grievances filed by

him related to the medical care received or lack of medical care received.

16. With regard to the issue of whether Mr. Wilson filed a grievance I searched

NMCD’s records for the grievance history of Mr. Wilson and found no formal grievances filed

by him related to the medical care received or lack of medical care received.

FURTHER AFFIANT SAYETH NAUGHT.

Steve Madrid

PEX 6, p. 23



STATE GF NEW MEXICO
COUNTY OF SANTA FE
E1KST JUDICIAL DISTRICT COL KT

FILED
1st JUDICIAL DISTRICT COURT

Santa Fe County
9/6/2019 4:44 PM

STEPHEN T. PACHECO
CLERK OF THE COURT

Jennifer Roinero

BIANCA MCDERMOTT, )
)

Plain [iff, )
)

v. )
)

NEW MEXICO CORRECTIONS )
DEPARTMENT, )

)
Defendant. )

No. D-1O1-CV-2O17-O0871

___________________________________ )

ORDER GRANTING PLAINTIFF’S MOTIONS FOR SANCTIONS

This mailer came before Lhe Court on Plaintiffs Motion for Sanctions for

Spoliation of Evidence (November 27, 2018). Based on the submissions of the parties

and after a bearing held on March 6; 2019 and a subsequent hearing held Augusl 5,

2019, the Court FINDS as follows:

1. The August 5. 2019 bearing was an extension of previous hearings at which

Plaintiff’s Motion for Sanctions and other matters were addressed. In

connection with those hearings, the Court has previously entered Orders

granting Plaintiffs Motions to Compel. Such. Orders specifically include an

Order Compelling Production of Email Communications (March 21, 2019); an

Order Compelling Production of the McIIard Report (March 21, 2019); Lind ail

Order Compelling Production of Documents Related to Anthony Romero

(Plaintiffs RFP No, 11) (March 21, 2019).

2. Defendant, New Mexico Corrections Department (NMCD) sought

reconsideration of these various order’s (Motion for Reconsideration and

Supporting Memorandum, March 26, 2019).
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This Courl Denied Defendant's Motion for Reconsideration (Order Denying

Motion for Reconsideration, July 1, 2019).

4. In addition, the Court notes that it has already addressed the first two factors

under Res Laura nt Management Company v. Kiddc-Fcnwat, Inc., 1999-NMCA-

101, Specifically, the Court previously addressed;

a. The first factor, the degree of fault reflected in the spoliator's conduct,

in this rase NMCD. Here, the Court found that the degree of NMCD's

fault was quite pronounced based on the evidence previously before the

Corut.

b. The second factor is prejudice to the non-spoliating party, here the

Plaintiff, 'the Court previously found that the prejudice to the Plaintiff

was quite pronounced based on the evidence previously before the

Court.

5. IToni the Court's perspective, the obligation to retain documents, and to

trigger Lability for intentional spoliation of evidence or withholding of

evidence, does nul begin wiLh knowledge LliaL a complaint has been died. In

the Court's view, the obligation begins prior to that point with the knowledge

on the part of the Defendant of a probability that a lawsuit will be filed in the

future,

6. In the present case, the Court finds that the latest possible time that

obligation was triggered in Lhis Case was August of 2012, when Mr. Brewster,

general counsel for NMCD, was advised of Dr. McDermott’s concerns

regarding retaliation.
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7* From Lbe Court’s perspective, lbe evidence indicates [haI in August of 2012

when lbe obligation Lo preserve evidence was triggered, XMCD still bad over

thirty of the email boxes that were the subject of this Court’s discovery orders,

and that Lhosc email boxes bad not yet been deleted.

8, Even in June of 2014, when the MeHard Report was issued, KMCD still had

possession of approximately thirty email boxes still intact that were the

subject of this Court's discovery orders.

Much later, after Dr, McDermott’s complaint had been filed and discovery had

been served, NMCD still had possession of some of the email boxes that were

the subject of Ibis Court’s discovery orders. As late as February of this year,

even w'hite 0 motion to compel was pending, another email account was

deleted, LhaL of Shellie Holmes-Garcia. Tills is extremely troubling to the

Court, especially in light of the other factors that have already been laid out*

10. The Court previously ordered full and complete disclosure of any

investigations or investigatory requests initiated by the Department or by

Department employee Anthony Romero LhaL were initiated, even arguably, fur

purposes of retaliation, A memo, marked as Exhibit 9, which is a July 14,

2017 memorandum from Deputy Warden Vistula Cuny to Deputy’Director

Jerry’ Roark, was from the Court’s perspective very clearly within the scope of

the discovery’ materials ordered to be produced by the Court. Yet, the memo

was not produced.

11, The critical inquiry from this Court’s perspective is not the y-olume ultimately

produced, that is, the twenty (20) email accounts that were divulged, as wTeil
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as Lhe McHard Report, The core inquiry should be Ihe core of Lhe remaining

cri Li cal documents nol. produced and the reasons why.

12. The documents not produced—Exhibit 9 and all of the email accounts that

were deleted—demonstrate a complete and lolal disregard by NMCD of its

disco very obligations as well as disregard of Lhe discovery orders of Lliis Court.

13. This finding is specifically7 addressed to NMCD and not to its outside Counsel,

Ms. Moult on.

14. The Court finds that given these factors and considerations, the number of

email accounts not fully disclosed, the memorandum at Exhibit 9, and all

related discovery issues eonslilules a willful, inlentional, and bad faith

attempt to conceal evidence in this case.

15. The Court further finds LhaL having been on lhe bench since 2005. and in

twenty years of civil practice prior to taking the bench, Lhe CourL has never

seen such an extreme example of willful, intentional, and bad faith attempts

to conceal evidence. lhe Court finds that this ease is in the very top tier of

ciisos demonstrating such willful, uilenLional, and bad fiulli discovery abuse.

This finding is directed to KM CD as a whole.

Given these findings, the sole remaining question for the Court to answer is

whether sanctions arc appropriate. The Court clearly finds that sanctions are

appropriate, and based on the above-stated findings, the Court ORDERS that:

1. fill of KM CD’s affirmative defenses, particularly and specifically including

affirmative defense No. 3 asserting that its actions were taken in good faith or

for any legitimate business reason, are stricken;
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2. Any evidence Lhal NMCD mighl present or aLLempL lo present in support of

any of its affirmative defenses, particularly and specifically including

affirmative defense No. 3 asserting that its actions were taken in good faith or

fora IcgitimaLcbusiness reason, will besLrickcn;

trial, it is established that Dr. McDermott was specifically targeted for

retaliation because of her protected activities, and that her termination was a

violation of the Whistleblower Protection Act;

■1. Lastly, the Court will issue an instruction to the jury stating that the Court has

found Lhal NMCD has acled in a willful, intentional, and bad faiLh manner by

concealing evidence, contrary to NMCD’s obligations to preserve and produce

such evidence Lhal has been seL forth in orders issuedby this Court; and that

such conduct is among the worst examples of any party ever appearing in this

Court, or for that matter in any litigation that the Court was aware of in

twenty years of private practice in this District in the civil law context.

The Court Is nob aL the moment, entering, a sanction rendering judgment on the

merits of this case as a result of NMCD’s extreme willful, intentional, and bad

faith conduct with regard to concealing evidence. This issue will, however,

remain open pending NMCD’s further compliance with the Court’s orders. The

Court specifically takes this issue under advisement, viewing it as the ultimate

sancLion on the basis of I he previous findings already made.

THE HONORABLE RAYMOND 7. ORTIZ
DISTRICT CORUT JUDGE
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SUBMITED BY:

JONES, SNEAD, WERT11E1M
& CLIFFORD, PA

By: /s/Samuel C. Wolf______
SAMVEL C. WOLF
AUTUMN BERGII
Post Office Box £££8
Santa Fe, New Mexico 87504-2228
(505) 982-0011
so n lb ejon es fi r nu co io
Attorneys for Plaintiff

AND

By: Approved Teiephonicatty on g/6/aoig
Debra J. Moulton
2201 San PedroNW, Bldg. 3, Suite 200
Albuquerque, NM 87110
(505) 884-7887
Attorney for Defendant.
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STATE OF NEW MEXICO
COUNTY OF SANTA FE
FIRST JUDICIAL DISTRICT

FILED 1st JUDICIAL DISTRICT COURT
Santa Fe County

7/9/2020 11:56 AM
KATHLEEN VIGIL CLERK OF THE COURT

Jill Nohl

Cause No. D-101-CV-2019-00720

TRINIENCINIAS, as personal representative of
The ESTATE OF ADONUS R. ENCINIAS,
deceased,

Plaintiff,

CENTRAL NEW MEXICO CORRECTIONAL FACILITY,
NEW MEXICO CORRECTIONS DEPARTMENT;
WARDEN KEN SMITH; WENDY PRICE,
NMCD BEHAVIORAL HEALTH BUREAU CHIEF;
ANTHONY ROMERO, DEPUTY/ACTING SECRETARY OF CORRECTIONS;
DAVID SELVAGE, NMCD HEALTH SERVICES ADMINISTRATOR;
ORION STRADFORD, NMCD BUREAU CHIEF;
MHM HEALTH PROFESSIONALS, INC.;
CENTURION CORRECTIONAL
HEALTHCARE OF NEW MEXICO, LLC; and
JOHN DOES 1 through 10, employees, staff, agents of
New Mexico Corrections Department, and/or
Centurion Correctional Healthcare of New Mexico, LLC,
and/or MHM Health Professionals, Inc., respectively),

Defendants.

ORDER GRANTING MOTION FOR SPOLIATION SANCTIONS

THIS MATTER came before the Court on July 7, 2020 on the Plaintiff’s Motion for

Spoliation Sanctions against the New Mexico Department of Corrections. Robert Gentile

appeared on behalf of the Plaintiff. Mary Torres appeared on behalf of the New Mexico

Department of Corrections. The Court has reviewed the Motion, the Response and the Reply.

Having entertained oral argument today, THE COURT FINDS, CONCLUDES AND ORDERS:

1. The Court has subject matter and personal jurisdiction in this case.
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2. On December 2, 2018, Adonus Encinias committed suicide while incarcerated at

the New Mexico Corrections Department.

3. The New Mexico Department of Corrections did not preserve the surveillance

video showing the outside of Mr. Encinias’ jail cell for the four hours preceding his suicide.

This evidence is relevant to establish whether officers at the prison facility were properly doing

their jobs by maintaining a routine inspection of Mr. Encinias’ jail cell before his suicide.

4. A party has a duty to preserve and maintain evidence and spoliation can arise

where a party destroys or alters said evidence. Sanctions are appropriate where a party fails to

preserve evidence when it knows or should have known that litigation was imminent and where a

party has been prejudiced by the failure to preserve the evidence. These are the facts in this case

with regard to the Department’s failure to preserve the relevant surveillance video.

5. Considering the factors articulated in Segura v. K-Mart Corp., 2003-NMCA-013,

9, 133 N.M. 192, 62 P.3d 283, the Motion is well taken and is granted.

6. As the sanction, the Court, at trial, will give a spoliation inference instruction to

the jury. The instruction will state that the jury is permitted, but not required, to infer that the

missing surveillance video would have been unfavorable to the Department of Corrections.

So Ordered:

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that copies of this order were e-served on the date of
acceptance for e-filing to counsel who registered for e-service as required by the rules and mailed
to pro se parties, if any to:

PEX 6, p. 31



Terry R. Guebert
Robert Gentile
David S. Ketai
Guebert Gentile & Piazza P.C.
P.O. Box 93880
Albuquerque, NM 87109
(505)823-2300
tguebert@guebeftlaw.com
rgentile@gnebertlaw.eogi
dketai © guebertlaw.com
Attorneys for Plaintiff

AND

Alysan Boothe Collins
Parrish Collins
Collins & Collins P.C
P.O. Box 506
Albuquerque, NM 87103-0506
(505) 242-5958
alvsan@collinsat.tofneys.com
Parrish @ coiiinsattomeys.com
Attorneys for Plaintiff

Mary T. Torres
Law Offices of Mary Torres
201 Third Street N.W., Suite 500
Albuquerque, NM 87102
mtt @ mafytofreslaw.com
Attorney for Defendant NMCD
& Warden Smith

Geoffrey D. White
Alfred A. Park
Park & Associates
3840 Masthead Street, N.E.
Albuquerque, NM 87109
gwhite @ parklawnm.com
apark@parklawnm.com
Attorneys for Defendant Centurion
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Hollie Tanabe
Administrative Assistant
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STATE OF NEW MEXICO
COUNTY OF SANTA FE
FIRST JUDICIAL DISTRICT COURT

GERALD WILSON,

Plaintiff,

vs.         No. D-101-CV-2019-00691

CENTURION CORRECTIONAL HEALTHCARE
OF NEW MEXICO, LLC., et al.

NMCD DEFENDANTS’ NOTICE OF WITHDRAWAL OF THEIR MOTION FOR
SUMMARY JUDGMENT BASED ON PLAINTIFF’S FAILURE TO

EXHAUST ADMINISTRATIVE REMEDIES

COME  NOW  Defendants  State  of  New  Mexico,  New  Mexico  Corrections  Department

(“NMCD”),  David  Jablonski,  Anthony  Romero,  David  Selvage,  Orion  Stradford,  and  Steve

Madrid  (together  herein,  the  “NMCD  Defendants”),  through their attorney  of  record,  Mary  T.

Torres  of  the  Law  Offices  of  Mary  T.  Torres,  and  hereby  submit  their  NOTICE  OF

WITHDRAWAL of their Motion for Summary Judgment Based on Gerald Wilson’s Failure to

Exhaust Administrative Remedies.

As  this  Court  is  no  doubt  aware,  undersigned  counsel  represents  NMCD  on  eight  cases

involving the same Plaintiff’s counsel. In five of those cases, NMCD filed motions for summary

judgment based upon the failure to exhaust administrative remedies.  As support for their motions,

NMCD submitted the affidavit of Steve Madrid, the Grievance Appeals Coordinator for NMCD.

Mr. Madrid’s affidavit outlined the procedure for a grievance.

NMCD’s official grievance policy requires an inmate to first file an informal grievance.

NMCD  Policy  CD-150501(A)(1)  (attached  to  Defendants’  Motion).  Regarding  informal

grievances, if an inmate is not satisfied with a response or if no response is given, he must initiate

FILED  1st JUDICIAL DISTRICT COURT
Santa Fe County

11/9/2020 8:26 PM
KATHLEEN VIGIL CLERK OF THE COURT

Tamara Snee
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a formal grievance.  Id. at CD-150501(A)(3) (“If the inmate is not satisfied with the response to

the Informal Complaint, it is the inmate’s responsibility to initiate a formal grievance”) and CD-

150501(A)(4) (“If the Inmate has not received a response to the Informal Complaint … the inmate

may  proceed  to  initiate  a  formal  grievance  ….  stat[ing]  …  that  no  response  to  the  Informal

Complaint was received”) (NMCD Policies attached to Defendants’ Motion).  Whether an inmate

lodges an informal or formal grievance, “[i]f an inmate is not satisfied with the decision … the

inmate may appeal that decision.”  Id. at CD-150501(D)(1).

Mr. Madrid’s affidavit tracks NMCD’s official policy that an inmate is required to first file

an informal grievance, Madrid Aff. at ¶¶ 6, 7, and if the grievance is not resolved informally, the

inmate must take advantage of the formal grievance process.  Id. at ¶ 10.  If the grievance is not

resolved through the formal process, an inmate must appeal to exhaust the grievance process.  Id.

at ¶ 11.

In Steve Madrid’s  affidavit,  which was submitted in  support  of  Defendants’  motion,  he

stated that Plaintiff Gerald Wilson had not filed any grievances. That was a mistake. Mr. Madrid

has executed another affidavit and it is attached to this notice of withdrawal. See November 9, 2020

Affidavit from Steve Madrid, attached as Exhibit A.

In June 2020, counsel  for defendants and counsel  for Plaintiffs had agreed to enter into

formal mediation. To preserve client resources, the parties agreed that any pending motions and

outstanding discovery were held in abeyance until 30 days after mediation talks ceased.

After mediation talks ceased, the outstanding discovery requests were due, and one of the

discovery requests pertained to Plaintiff ‘s request for supplementation. It was in that search for

supplementation and  responsive  documents that Mr.  Madrid  located  Mr.  Wilson’s  grievance,

which is  attached to  his  affidavit. NB this  was produced in  discovery as “Wilson RFP 1 Bates
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NMCD 0001-0006.” Although this grievance exists, it  still  does not determine that Mr. Wilson

exhausted his grievances, as required by NMCD policy, because there is no record of an appeal.

Plaintiff claims in his response to NMCD’s Exhaustion Motion that because he filed the

grievance  and  received  no  response,  he  could  not  appeal,  and,  therefore,  he exhausted  the

administrative  grievance  process.   Plaintiff’s  admission  that  he  never  appealed  conclusively

establishes  that  he  did  not  exhaust  the  grievance  process. While  New  Mexico  courts  have  not

considered whether the exhaustion requirements under 1978 NMSA, § 33-2-11(B) (the applicable

exhaustion  statute here) requires  pursuing  the administrative  appeal  procedures  set  forth  in

NMCD’s grievance process, New Mexico courts have upheld such a requirement in other contexts.

See, e.g., Headen v. D’Antonio, 2011-NMCA-058, ¶¶ 7-9, 149 N.M. 667, 253 P.3d 957 (purported

owner of water rights was required to exhaust administrative remedies through the administrative

appeal process); Tenneco Oil Co. v. New Mexico Water Quality Control Comm., 1986-NMCA-

033, ¶ 8, 105 N.M. 708, 736 P.2d 986 (recognizing the general rule requiring a party to exhaust

administrative remedies by pursuing an administrative appeal).  In Headen, the New Mexico Court

of  Appeals  cautioned  against  the  consideration  of  lawsuits  prior  to  the  exhaustion  of  the

administrative  appeal  process  because  it  would  foreclose  the  necessary  fact-finding  by  the

administrative entity and disregard an exclusive statutory scheme for the review of administrative

decisions.  2011-NMCA-058 at ¶ 8.  Accordingly, because the plaintiff in Headen never exhausted

his administrative appeal rights, the Court of Appeals affirmed the district court’s order dismissing

the lawsuit for failure to exhaust the administrative appeals process.  Id. at ¶ 20.

Plaintiff’s admission that he did not pursue an appeal should, therefore, end the inquiry as

to whether he exhausted his administrative remedies.  As set forth in Headen and Tenneco Oil Co.,

when there  is  a  right  to  administratively  appeal,  a  plaintiff  must  go  through the  administrative
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appeal process to exhaust his administrative remedies.  There is no dispute that an administrative

appeal  process  was  available  to  Plaintiff.   He  admitted  he  never  utilized  it.   Moreover,  given

Plaintiff’s admission, the Court need not even consider Mr. Madrid’s affidavit, as set forth above.

Plaintiff’s admission that he failed to administratively appeal along with NMCD’s policies setting

forth an administrative appeal process for the resolution of grievances is sufficient alone to decide

this Motion and to conclude Plaintiff failed to exhaust his administrative remedies.

The  location  of  this  formal  grievance  after  the  submittal  of  Mr.  Madrid’s  affidavit  is

unfortunate. Mr. Madrid made a mistake. It was not intentional. It was a mistake. Plaintiff states

that Steve Madrid knowingly withheld the grievance until after Plaintiff filed his Response.  That

is a very serious allegation, for which Plaintiff offers no evidence. Mr. Madrid made an honest

mistake.   As  his  affidavit  states,  his  actions  were  not  intentional,  in  bad  faith  or  submitted  for

purposes of delay.

Accordingly, while NMCD recognizes that Plaintiff may be prejudiced, even though there

is no evidence that Mr. Wilson appealed the finding of the formal grievance, NMCD withdraws

the Exhaustion Motion, and reserves the right to refile the motion should discovery warrant it.

Respectfully Submitted,

LAW OFFICES OF MARY T. TORRES

By_         /s/ Mary T. Torres   __
Mary T. Torres, Esq.
201 3rd Street NW, Suite 500
Albuquerque, NM  87102
(505) 944-9030 (t)
(505) 944-9091 (f)
mtt@marytorreslaw.com
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was provided electronically through the
Odyssey State Court’s Electronic Filing System to all counsel of record this 9th day of November 2020.

_/s/ Mary T. Torres___________________
Mary T. Torres
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