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OPINION

VANZI, Judge.
{1}  FarmersInsurance Company of Arizona (Farmers) appealsthedistrict court’ s grant

of summary judgment in favor of Appellee, Xian Chen (Mr. Chen). Farmers contends that
thedistrict court erred when it held that the automobileinsurance policiesissued by Farmers



to Mr. Chen and his wife (the Chens) did not comply with New Mexico regulations
regarding uninsured motorist (UM) and/or underinsured motorist (UIM) coverage, and
therefore, Mr. Chen was entitled to UM/UIM coverage equal to the liability limits on those
policies.

{2}  Thedistrict court held that New Mexico law requires insurers to offer UM/UIM
coverage up to the liability limits in an automobile insurance policy; that the Chens
selection of a lesser amount of UM/UIM coverage constituted a rejection of UM/UIM
coverage equal to the difference between thetwo typesof coverage (UM/UIM and liability);
and, because Farmers failed to obtain a valid written rejection of that coverage, UM/UIM
coverage equal to the liability limits of the Chens' policieswill be read into those policies.
We affirm.

BACKGROUND

{3}  Thefactsinthiscasearenotindispute. Farmersissued two insurance policiestothe
Chens. Each policy provided liability coverage of $100,000 for each person, $300,000 for
each occurrence and UM/UIM limits of $30,000 for each person, $60,000 for each
occurrence. During the application process, Mr. Chen's wife signed two “Uninsured
Motorist Election” agreements (election agreements), one for each policy. The election
agreements define UM/UIM coverage and state that the opportunity to purchase UM/UIM
coverage in an amount up to the automobile limits was previously provided. The election
agreements allow the insured to reject UM/UIM coverage entirely or select an amount of
coverage less than the liability limits of the policy. The agreements signed by Mr. Chen’'s
wife indicate a selection of UM/UIM coverage in the amount of $30,000 per person, and
$60,000 per occurrence. Thesigned UM/UIM el ection agreementswere not attached to the
automobile insurance policies that Farmersissued to the Chens.

{4}  Anendorsement titled “ Endorsement Reducing Uninsured Motorist Coverage” and
labeled “s1655” was attached to each policy. The declarations page of the policy referenced
the s1655 form. The s1655 form is a generic form that states that “the named insured has
selected Uninsured Motorist Coverage limits of Liability that are lower than the Bodily
Injury Limit of Liability of thispolicy.” Thes1655 form refersinsuredsto the declarations
page of their policy for the liability limits.

{5}  Mr. Chen's wife was killed and his son was injured by the negligence of an
underinsured motorist. Mr. Chen made ademand against his Farmersinsurance policiesfor
UM/UIM coverage at the liability limits of his policies, alleging that Farmers had failed to
obtainavalidwritten rejection of UM/UIM coverage. Farmersdenied Mr. Chen’sclaimand
asserted it was only responsible for the payment of UM/UIM limits of $30,000 per person
on each policy.

{6} Farmers argues on appeal that the statute and regulation pertaining to the rejection
of UM/UIM coverage do not apply to policies containing UM/UIM limits of at least
$25,000, and even if the statute and regulation do apply, the policies Farmersissued to the



Chens meet the New Mexico statutory and regulatory requirements for rejection of
UM/UIM.

DISCUSSION
Standard of Review

{7}  “Summary judgment isappropriatewherethereare no genuineissuesof material fact
and the movant is entitled to judgment asamatter of law.” Self v. United Parcel Serv., Inc.,
1998-NM SC-046, 16, 126 N.M. 396, 970 P.2d 582. “An appeal from the grant of amotion
for summary judgment presents a question of law and is reviewed de novo.” Montgomery
v. Lomos Altos, Inc., 2007-NM SC-002, 116, 141 N.M. 21, 150 P.3d 971 (filed 2006). “All
reasonable inferences are construed in favor of the non-moving party.” Id. (interna
guotation marks and citation omitted).

New Mexico Law Requires Rgection of UM/UIM Coverage

{8} Farmers argues that the Chens' purchase of UM/UIM coverage in an amount less
thantheliability limitsof their policy wasnot arejection of UM/UIM coverage because New
Mexico law only requires minimum UM/UIM coverage of $25,000 and optionally permits
insureds to request additional UM/UIM coverage up to the liability limits of their policies.
Farmers argues that, because the Chens purchased UM/UIM coverage in excess of the
minimum required, they did not reject any amount of UM/UIM coverage. We disagree.

{9}  UM/UIM insurance coveragein New Mexico isregulated by the uninsured motorist
statute contained in NM SA 1978, Section 66-5-301 (1983). This statute states, in part, that
insurers must provide UM coveragein “minimum limits. . . asset forth in 66-5-215 NM SA
1978 and such higher limits as may be desired by the insured, but up to the limits of . . .
liability provisions of theinsured’s policy[.]” Section 66-5-301(A) (emphasis added).

{10} InRomerov.Progressive(Romerol)  -NMCA-__ 916, NM. , P.3d
. (No. 28,720, Oct. 26, 2009), this Court recently interpreted this section of the statute
“to place two equally weighted requirements on insurers. First, insurers are required to
provide UM/UIM coverage of not less than the minimum statutory requirement. Second,
insurers are required to provide UM/UIM coverage up to the limits of the liability coverage
contained within agiven policy.” 1d. We further stated that, based on this interpretation,
insurers have an affirmative duty to “offer UM/UIM coverage up to thelevel of theliability
limits of an automobile insurance policy.” 1d. § 22. We held that, because insurers are
statutorily required to offer UM/UIM coverage up to the liability limits of the policy, a
purchase of an amount less than the liability limit by the insured is a rejection of the
UM/UIM coverage that is statutorily available to the insured. Id. 24,



{11} Inthe present case, the Chens purchased UM/UIM coverage of $30,000 per person,
while purchasing liability coverage of $100,000 per person. Therefore, the Chens rejected
$70,000 of the UM/UIM coverage that they were entitled to purchase under the statute.

Requirementsfor a Valid Reection of UM/UIM Coverage

{12} Farmers next contends that even if it was required to offer the Chens UM/UIM
coverage at the liability limits of the policy and was, therefore, required to obtain avalid
rejection of such coverage, when the Chens selected a lesser amount, Farmers has met the
UM/UIM regulatory requirements for rejection by informing the Chens of their UM/UIM
elections in three separate documents: the declarations pages of the policies, the s1655
forms, and the election agreements.

{13}  Section 66-5-301(C) of the UM/UIM statute permits a policyholder to reject the
UM/UIM coveragedefinedin subsections A and B of that statute. The specific requirements
for such a rejection are defined in regulations promulgated by the superintendent of
insurance. Regulation 13.12.3.9 NMAC (11/30/01), states that “[t]he rejection of the
provisions covering damage caused by an uninsured or unknown motor vehicle asrequired
inwriting by the provisions of Section 66-5-301 . . . must be endorsed, attached, stamped or
otherwise made a part of the policy of bodily injury and property damage insurance.”

{14}  In Romerov. Dairyland Insurance Co. (Romero I1), our Supreme Court stated that
avalid rejection must clearly and unambiguously call to the attention of the insured the fact
that UM/UIM coverage has been rejected and ensure that the insured has affirmative
evidence of the rgjection sufficient to permit the individual to reconsider the rejection at a
later date. 111 N.M. 154, 156, 803 P.2d 243, 245 (1990).

{15} Mostrecently, in Marckstadt v. Lockheed Martin Corp., 2010-NMSC-001,  N.M.
. P3d __ (No. 31,258, Nov. 19, 2009), our Supreme Court reviewed and
interpreted the regulation and prior court rulings. In Marckstadt, the Court held that an
insurer must meet two requirements in order to comply with statutory and regulatory
reguirementswhen excluding UM/UIM coveragein an automobileliability policy. 1d. 26.

{16} First, the Court held that the insurer must obtain a written rejection of UM/UIM
coverage fromtheinsured. Id. The Court stated that, for arejection to bevalid, the insurer
must make a meaningful offer of UM/UIM coverage, the insured must knowingly and
intelligently act to reject such coverage, and theinsured’ srejection must be madeinwriting.
Id. 11 16-17. The Court noted, however, that the written rejection need not be signed or
attached to the policy. 1d. 1 26.

{17}  Second, the Court held that evidence of the rejection must be attached to the
insured’ s policy and that such evidence must be sufficient to “clearly and unambiguously
call to the attention of the insured the fact that such coverage has been waived.” 1d. 125
(internal quotation marks and citation omitted). The Court noted that, while attaching the
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written rejection itself to the policy would obviously meet the second requirement, “other
forms of notification could function equally well” aslong as the notification is “ made part
of the policy by endorsement, attachment, or some other means.” Id. 1 25-26.

{18}  For the purposes of our discussion, we refer to the two requirements defined by the
Court as the “written rgjection requirement” and the “attached notification requirement,”
respectively.

{19} Before we begin our analysis, we note that in his dissent, the author has attached
three pages as exhibits. Exhibits 2 and 3 were part of the multi-paged policies received by
the Chens. Exhibit 1 wasnot apart of those policies. We believe that these pages, taken out
of context, present aninaccuraterepresentation of the policiesfor the purpose of determining
whether they meet the requirements defined by the Court in Markstadt.

Written Rejection Requirement

{20} We first address whether the declarations pages, the s1655 forms, and the election
agreements, together or individually, meet the written rejection requirement defined in
Markstadt.

{21} InMarkstadt, the Court stated that for arejection of UM/UIM to bevalid, theinsured
must knowingly and intelligently reject the coverage. I1d. 116. New Mexico courtshave not
prescribed the specific information an insurer must provide to its insureds to permit the
insuredsto make aknowing and intelligent rejection; however, we hold that, at aminimum,
insureds must be clearly informed as to: the amount of coverage they are entitled to
purchase; the amount of coverage they have in fact purchased; and the fact that they have
rejected some amount of coverage.

{22}  Of thethree documentsin question, no single document containsall theinformation
the Chens would have needed in order to understand what, if any, UM/UIM coverage they
had rejected. The election agreements list the amount of UM/UIM coverage purchased by
the Chens but do not list the amount of UM/UIM coverage the Chens were permitted to
purchase or the amount they had rejected by choosing to purchase less coverage. The
declarations pages list both the amount of liability coverage and the amount of UM/UIM
coverage purchased by the Chens but do not list the amount of UM/UIM coverage rejected
or the amount of UM/UIM coverage available for purchase. The s1655 forms are generic
formsthat do not state the amount of UM/UIM coverage sel ected, the amount of UM/UIM
coveragereected, or theamount of UM/UIM coverageavailablefor purchase. Finally, none
of the three documents clearly state that the Chens rejected some amount of UM/UIM
coverage. Based on thesefacts, wefind that the documents do not meet the written rejection
requirement because they do not provide sufficient information regarding the Chens
UM/UIM coverage to ensure that the Chens knowingly and intelligently rejected that
coverage.



Attached Notification Requirement

{23} Wenext address whether the documents meet the attached notification requirement
defined in Marckstadt. Wefirst notethat, to meet thisrequirement, the notification must be
attached to the insured's policy. Marckstadt, 2010-NMSC-001, § 25. The election
agreements were not attached to the copies of the policies received by the Chens;
accordingly, we consider only the declarations pages and the s1655 forms for the purposes
of determining whether the Chens’ policies met the attached notification requirement.

{24} In order to meet the requirement, the attached notification must clearly and
unambiguously call to the attention of the insured the fact that some amount of UM/UIM
coverage has been reected and provide affirmative evidence of the amount rejected,
sufficient to permit the insured to reconsider the rejection at a later date. 1d. 7 19, 25;
Romero 11, 111 N.M. at 156, 803 P.2d at 245. Aswe noted above, neither the declarations
pages nor the s1655 forms contain all the information necessary to fully inform the Chens
regarding their UM/UIM coverage decisions. Neither document specifically states the
amount of UM/UIM coverage rejected by the Chens nor the amount of coverage the Chens
were permitted to purchase under New Mexico law. Without this specific information, the
Chens were not equipped to understand their selections or to reconsider those selections at
alater date. Wefind, therefore, that these documents do not provide sufficient information
regarding the rejection of UM/UIM coverage to meet the attached notification requirement.

{25} InRomeroll, our Supreme Court observed that unlessrejection isdonein amanner
consistent with the requirementsimposed by the statute and regulations, UM/UIM coverage
will be read into the policy “regardless of the intent of the parties.” 111 N.M. at 155, 803
P.2d at 244. The Court further stated that the UM/UIM statute embodies a public policy to
make uninsured motorist coverage a part of every automobile liability insurance policy
issued in New Mexico, and the statute was intended to expand insurance coverage and to
protect individual membersof the public against the hazard of cul pable uninsured motorists.
Id. at 156, 803 P.2d at 245. Finally, the Court stated that the statute should be liberally
interpreted in order to implement its remedial purpose and that language in the statute that
provides for an exception to UM/UIM coverage should be construed strictly to protect the
insured. Id.

{26} Inlight of thisguidance and our analysisasdiscussed above, we find that the Chens’
automobile liability policies do not meet the New Mexico statutory and regulatory
requirementsfor rejection of UM/UIM coverage. Farmers, therefore, did not obtain avalid
rejection of UM/UIM coverage from the Chens.

{27} Whereavalid rglection of UM/UIM coverage has not been obtained by the insurer,
New Mexico law requiresUM/UIM coverageto beread into the policy at theliability limits,
regardless of the intent of the parties or the fact that a premium has not been paid. Romero
1,111 N.M. at 155, 803 P.2d at 244. Because Farmers did not obtain avalid rejection of



UM/UIM coverage from the Chens, the district court was correct in reading UM coverage
at the liability limitsinto the Chens' policies.

CONCLUSION

{28} Forthereasonsset forth above, weaffirmthedistrict court’ sorder granting summary
judgment in favor of Mr. Chen.

{29} IT ISSO ORDERED.

LINDA M. VANZI, Judge

| CONCUR:

MICHAEL D. BUSTAMANTE, Judge
MICHAEL E. VIGIL, Judge (dissenting)
VIGIL, Judge (dissenting).

{30} Mr. Chen and hiswife (the Insureds) purchased two policies. One was for a 1990
Honda Civic, and onewas for a1996 Mercury Villager. Theformsand coveragesfor both
policiesareidentical. Thelnsureds purchased bodily injury limitsof liability in the amount
of $100,000 per person and $300,000 per occurrence, and UM/UIM coveragein the amount
of $30,000 per person and $60,000 per occurrence for each automobile. The mgority
concludes that the Insured’s rejection of UM/UIM coverage for the full amounts of the
bodily injury coverage was invalid. | disagree and therefore dissent.

{31} InMarckstadt, our Supreme Court summarizesitsholding that pursuant to the statute
and regulation,

the insurer must obtain a written rejection from the insured, but that the
written rejection need not be signed or attached to the policy. . . . However,
we reiterate our holding in Romero [11] that 13.12.3.9 NMAC requires that
some evidence of theinsured’ swritten rejection of UM/UIM coverage must
be made part of the policy by endorsement, attachment, or some other means
that calls the insured’s attention to the fact that such coverage has been
waived.

Marckstadt, 2010-NMSC-001, § 26. In my view, Farmers complied with both of these
requirements.



{32} First, Farmers obtained valid written rejections of UM/UIM coverage for less than
the limits of the liability coverages. When Mr. Chen’s wife applied for the insurance, she
signed aform entitled, “UNINSURED MOTORIST ELECTION?” for each policy. The
form is clear and unambiguous in its form and content, and a copy is attached hereto as
Exhibit 1. The “UNINSURED MOTORIST ELECTION” signed for each policy
specifically states, “| have had the coverage of Uninsured Motorist protection explained to
me. The opportunity to purchasethis coveragein an amount up to my automobilelimitshas
been provided.” Thereisabox to reject uninsured motorist coverageinitsentirety and there
is a second box whereby the insured selects reduced uninsured motorist coverage. The
second box was checked, indicating “ reduced Uninsured Motorist Coveragelimits of 30 per
person and 60 per occurrence.” No argument has been made that this does not indicate
UM/UIM coverage limits of $30,000 per person and $60,00 per occurrence. Theform then
provides, “In consideration of the reduction of the premium, the Company and | agree that
Uninsured Motorist Coverage shall apply according to the terms selected.” This form
satisfies the requirement that the insurer offered UM/UIM coverage up to the level of the
liability limits of the policy, and it clearly reflects arejection of the full amount for alower
amount.

{33} Secondly, the policiesthat were delivered to the Insureds satisfy the requirement of
Marckstadt “that some evidence of the insured’s written rejection of UM/UIM coverage
must be made part of the policy by endorsement, attachment, or some other meansthat calls
the insured’s attention to the fact that such coverage has been waived.” Id. 1 26. The
policies themselves set forth on their respective declarations sheets bodily injury limits of
liability of $100,000/$300,000 and uninsured motorist coverage of $30,000/$60,000. (The
declarations sheet clearly states that the coverages entries are in thousands of dollars, and
the bodily injury limits of liability are“100 Each Person” and “300 Each Occurrence,” and
that the uninsured motorist bodily injury limits are “30 Each Person” and “60 Each
Occurrence.”). The declarations sheet also clearly states that various endorsements apply,
one of whichisidentified asthe s1655 endorsement. A declarations sheet isattached hereto
as Exhibit 2 to show where and how this information was conveyed to the Insureds.
Endorsement s1655 is attached to each policy that was delivered to the Insureds and it too
is clear and unambiguous in its content and form. A copy is attached hereto as Exhibit 3.
The s1655 endorsement is entitled, “ENDORSEMENT REDUCING UNINSURED
MOTORIST COVERAGE" and states,

In consideration of the reduced premium, the named insured has selected
Uninsured Motorist Coverage Limits of Liability that are lower than the
Bodily Injury Limit of Liability of thispolicy. Thelimit of liability chosen
for Uninsured Motorist is shown on the Declarations Page.

Thus, the endorsement clearly calls attention to the fact that the Insureds selected UM/UIM
coverage in an amount lower than the bodily injury limit of liability of the policy and that
the amount chosen is shown on the declarations page.



{34} Findly, I disagreewiththemajority that theinsurance documents must list the actual
amount of UM/UIM coverage the Insureds were permitted to purchase or the actual amount
they had rejected by choosing to purchase less coverage. Magority opinion, § 21.
Compliance with the statute and regulation has not heretofore required that specific dollar
amounts be set forth in the documents. Moreover, the same panel of this Court in Romero
| said,

In the present case, the Policy contained liability limits of $100,000 but
UM/UIM limitsof only $50,000. Therefore, the[lInsureds] rejected $50,000
of the UM/UIM coverage, which they were entitled to purchase under the
statute. The amount rejected is the difference between theliability limits of
the Policy and the [Insureds'] selected UM/UIM coverage.

Romerol,  NMCA __ ,126.

{35} Farmers obtained avalid written rejection for full coverage of UM/UIM coverage,
and the policy itself adequately calls attention to thisfact asrequired by Marckstadt. Since
the mgjority disagrees, | dissent. | would reverse and remand with instructions to enter
judgment in favor of Farmers.

MICHAEL E. VIGIL, Judge
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‘COMPANY NAME: DECLARATIONS

FARMERS INSURANCE COMPANY OF ARIZONA, PHOENIX, ARIZONA
A STOCK INSURANCE COMPANY, HEREIN CALLED THE COMPANY

TRANSACTION TYPE: NEW BUSINESS ,

The Effective Date is rom TIME APPLIED FOR. * * * * The policy may be renewedfor an additional policy term of six
months each time the Company offers to renew by sending a bill for the required renewal premium, and the insured pays sald
premiumin advance of the respectiverenewal date. The Policy is issued in reliance upon the statementsin the Declarations.

INSURED'S NAME & ADDRESS: POLICYNO: 16 14963-76-31
XIAN CHEN POLICY EDITION: 01
819 TIFFANY CT EFFECTIVE DATE: 04-15-1998
LOS ALAMOS NM EXPIRATION DATE: 10-15-1998
EXPIRATION TIME: 12:00 NOON sStandard Time
87544-2871
ISSUING OFFICE:
P. 0. BOX 29054 AGENT: Melvin C O'Shea
PHOENIX, AZ 85038 AGENTNO: 16 12 322 AGENT PHONE: (505) 662-2545

DESCRIPTION OF VEHICLE

“MAIOR WINOR  ACCIDENTS
1996 | MERCURY VILLAGER GS 4M2DV11W0TDJI44344 = c 0

(SEE REVERSE SIDE FOR COVERAGE DESIGNATIONS)

COVERAGES « ENTRIESIN THOUSANDSOF DOLLARS

100 |300| 50|30 |60 |NC | xxx l xxx | 5,000 | 240 240

A e

PREMIUM BY COVERAGE 4

[ 76.70 | 51.90 |xo0000000|  11.80|  58.50 72.50 | 7.90 |
ENDORSEMENT NUMBERS MESSAGES/ RATING INFORMATION

H1105 E1154 E1248 E1200 CAR SYMBOL(U). 1
COMMUTER, LESS THAN 10 MI. ONE WAY, UNDER AGE 50.
S1606 S1609 E0107 E1140 THE TERRITORY I§ 5.

E1401 s1655

DISCOUNTS / RATING PLAN POLICY ACTIVITY (Submit amount due with snclosed Invoice)
ACCIDENT- FREE 3 Previous Balance
MULTIPLE CAR 279.30 Premium
HOMEOWNER 10.00 Fees ANYTGTAL® BALANCE OR
30/60 144.65CR Payments or Credits T o E
PASSIVE RESTRNT BILLING. BALANCES
ANTILOCK BRAKES 144.65 Total DUE gzgg &_ooms DUE UPON
LIENHOLDER OR OTHER INTEREST: Countersignature
- Authorized Repre

Exhibit 2



REDUCING UNINSURED MOTORIST COVERAGE

ENDORSEMENT

s1655
NEW MEXICO
1st Edition

In consideration of the reduced premium, the named insured has selected Uninsured Motorist Coverage
ability of this polioy. The Emit of liabi

Limits of Liability that are /ower than the Bodily Injury Limit of Li
chosen for Uninsured Motoristis shown on the Declarations Page.

This endorsement s part of your

licy. It supersedes and controls anything to the contrary. It is otherwise
subjectto all other terms of the pomy.

90-16581STEDITION 2-92

c-98

3168510t

Exhibit 3




